REPUBLIC OF THE PHMILIPPINES
COURT COF TAX APPEALS

LUZON STEVEDORING (,‘
CORPORATION,
Petitioner,
- versus - ~ CoTeAe CASE NO, 11M6

COMMISSIONER OF CUSTOMS,
Respondent,
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PECISION

Petitioner seeks to recover the total sum
of 79,506.92 paid as fees for mooring or derthing
_ its tugboats and barges at the Caltex pler in Ba-
uan, Batangas, during the perioed from August 20,
1957 to July 20, 1959.

It appears that during the period from lugust
20, 1957 %o July 20, 1959, petitioner, a domestiec
corporation engaged in the liiht-rllc business,
hauled fuel oil, gasoline and other products of
the Caltex Refinery, using its (former‘'s) tugboats
and barges which berthed at the Caltex pier, a
privately owned pler in Bauan, Batangas. The tug-
boats are self-propelled, they being propollzﬁ by
internal combustion engines, and the barges are
not self-propelled., During the same period, peti-
tioner paid berthing charges or fees in the total
amount of ™9,566:92.

It also appears that petitioner, in a letter
dated July 24, 1959, and received by the Collector
of Customs for the Port of Batangas on August ',
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1959, protested the collection of the berthing fees
in question and, at the same time, requested for the
refund thereof. The Collector of Customs for the
Port of Batangas dismigsed the protest, which dis-
misza) wes affirmed by respondent, Fence, this ap-
peal, '

This appeal raises the following issues:

l. Whether or not petitioner's tugboats and
barges are subject to the payment of hirﬁhln: fees
for mooring or berthing at Caltex pier in Hauan,
Batangas; and, if in the negative,

2, Whether or not the total amount of 79,506,92
paid by petitioner as berthing fees may be refunded;
and if in the affirmative,

3. Whether or not interest on the refundable
amount 1s collectible from the govermment,

Petitioner's protest against the collection
of the berthing fees in question is predicated mainly
on the theory that the right to colleet the samne ex-
tends only to vessels mooring or berthing in govern-
ment piers, Where, as in this uaib, the mooring or
berthing takes place in privately owned piers, it is
urged upon us that no liability for berthing fees
attaches, .

Seetion 39&1 of the Tariff and Customs Code

defines berthing charge thuss

"Hert charge is the smount as-
sessed a vessel for mooring or
bertiing at a pier, vharf, hlh-l!-

wvhart, river or channel marginal wharf
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at any port in the Philippines; or

for mooring and making fast to a ves-

sel so berthed; or for coming or moore-

ing within any slip, channel, basin,

river or eanal under the jurisdiction

of any port of the Philippines. The

owner, agent, cperator or master of

the vessel iz liazble for this charge.”

/ From the afore-guoted codal definition, {t

is clear that, in this jurisdietion, 1iability for
berthing charge attaches to "a vessel for mooring
or berthing at__g._._piqr! viarf x x x at any port in
the Philippines x x x," The liability, therefore,
is not eonditioned upon the nature of ownership over
the pler or wharf, The fact that the mooring or
berthing takes place in a privately owned pier or
wharf does not exempt the vessel from such 1iability,
for the lavw makes no distinetion between government-
owned and privately owned vessels in suthorizing the

eolleetion of the berthing charge or fee. ki lsx
nben distipguit, nec nos dlstinguere debemus.

/

"x x x A plain and unambigucus
statute iz to applied, and not
interpreted, since such a statute
speaks for itult, and any attempt to
make 1t clearer iz a vain labor and
tends only to obscurity." (50 im
Jur, 207, i
{ Petitioner also contends that assuming that
11ability for berthing charge or fee attaches even
for mooring or berthing in privately owned pilers,
its togboats and barges are not vessel: within the

contemplation of Section 290€ of the Tariff and
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Customs Code before its amonﬁntnt by Bipuﬁlic Act

No. 2369, and, therefore, are not liable therefor.
Before its amendment on June 20, 1959, See-

tion 290¢ of the Tariff and Customs Code read:

”H:c. 2966.
W >

hads. - Pvary vsssel praptllod by staam
or internal combustion engine and en-
gaged in the Miilippine coastwise
trade, excepting boats of five tons
grogs or less or pleasure of Non-colt-
mercial craft, which berths at a pier,
vharf, bulkhead-wharf, river or channel
marginal wvharf at any natienal port in
the Philippines provided with ecargo
sheds or which makes fast to any ves-
sel at such wharf, or pier, for the
purpose of loading or di:chnr:ing car-
go or for anv other purpcse excepnt
when in distrt:s, shall pay a berthing
fee x x x."

After its amendment by Republic Aet No, 2369,
it reads thus;

us.a.-:. 2000, Yesgels dr ihllippine

“vnry venrul prnpel.eﬂ by‘s.tsﬁ'er'in-
ternal combustion engine and engaged
in the Philippine coastvise trade, in-

ek vessels, excepting gﬁats of five
tons gross or leas or pleasure or non-
commercial ceraft, which berths at a
pler, wharf, hulkhnud-uhlrf river or
¢hannel mar;innl wvharf at :ny naticonal
port in the Philippines provided with
eargo sheds eor which makes fast to

any vessel at such wharf, or pier, for
the purpeose of loading or discharging
carge or for any other purpose except
when fn distrtsa, shall pay a berth-
ing fee x x x." (Underscoring sup-
plied).

In the 1light of the original provision of



DECISION ~
CTA CASE NO. 11k6

2 B

Section 290% of the Tariff and Customs Code, we

find that petitioner's tugboats, being self-propelled
by internal combustion engines, were vessels subjeet
to the payment of berthing fees, Petitioner's bar-
ges, not being self-propelled by stean or internal
combustion engines, were mot sich vessels as to de
subjeet thereto. ‘ovever, with the smendment of the
original provision of Seetion 290f of the Tariff and
fustoms Code on June 20, 1959 by Republic Aet Wo.
23160, petitioner's barges in question fell within
the unt;rarr of vessels liable for berthing fees.
This 11abiitity thereflore nn-ﬁ-nurd only on June 20,
19”)

Faving ruled that petitioner’s tugbosts are
vessels within the contemplation of both the originsl
and amended Section 290€ of the Tariff and Customs
Code, and, therefore, are liable for berthing feess
and that petitiomer's barges are vessels subject te
berthing fees only from Junme 20, 1957, we shall now
determine whether or not the fees paid for the moor-
inr‘ot the barges during the periocd from August 20,
1957 to Jume 19, 1959 are refundable to petitiomer.

In this comneetion, it 1s to be noted that
petitioner filed a written protest against the eol-
lection of the bderthing fees in gquestion only on
ugust &, 1959, Under See. 2308 of the Tariff and
Customs Code, "When a ruling or deeision of the
Collector is mzde ihlrthr liability for x x x fees,
or other money charge is determined, x x x, the
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party adversely affected may protest such ruling or
decision by presenting to the Collector at the time
wien payment of the amount claimed to be duc.tho
Government 1s made, or within thirty days thereafter,
a written protest setting forth his objsctionz to
the ruling or decislion in gquestion, together with the
reasons therefor x x x", WHence, in the eanse at dar,
Wstever was illegally ecollected within 30 days prior
to August 4, 1959 is refundable to petitiomer. And
ginge petiticner's barpes became subject to the
payment of berthing fees from Jume 27, 1959, the date
of the effeetivity of Nepublic Act Mo, 2369 which
amended Section 290C o the Tariff and Customs Code,
it follows that petiticner i1s not entitled to any
refund. )

{f The contention of petitioner that respondent
is estepped from exacting canpliaﬁee with the legal
r-quirﬂmqpts on formal! protest because the Collector
of Castoms for the Port of Hatangas allegedly enter-
tained the verbal protest of the former i= not well
taken, Cven assuming that a verbal protest was made,
suech protest is not suffielent., The law, as afore-
cited, requires a written prnt-st; The government
is not bound by the mistakes of its agents (Xoppel
ZrPuil,7 ine. vs. Colleetor, G.R. Wo, 1-10550, September
19, 1961; Central Azvcarera de Tarlac vs. Colleector,
0.%s No, L=11092, Septembder 30, 1958), |

In viev of cur adverse ruling on the guestion
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of refund, wo find it unnecessary to consider the
{ssue regarding interest.
¥HENEFURE, the petition for review filed by
the petitioner Luszon Stevedoring Corporation is
hereby dismissed with costs against the petiticner.
80 ORDERED.

Manila, fhilippines, February 1, 19C3.
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Presiding Judge
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fissoniate Judge



