=ePUBLIC OF THE PHILIPPINES
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QUEZON CITY

BANK OF AMERICA NT & 3A,

Fetitioner,
- wersus - CTA. CASE NO. 5183

THE COMMISSIONER OF
INTERNAL REVENUE. Promulgate.
espondent. ﬁAR 1 1 1997

DECISION

Thiz case involves peliticner’s caim for refund or faz
credit in the amount of P4.989,507.65 representing alleged
everpaid branch profit remittance tax for the years 1991 and
199z,

Petitioner 13 a foreign corporation with an established
branch in the Philippities authorized to engage in fthe banking
business,

On Rlaw 20, 1992, petitionsr received a l‘.’-tt.‘.’-f,‘ dated Mav
15, 1392, from the Foreign Ezchange Operations and Investments

Department of the Bangko Sentral ng Pilipinas (B5F) authorizing



tie remitfancs of branch profits earnsd in 1991 to its Head Offics
in Califernia, USA, amecunting to FL90,910,553.80, nst of 153
branch profit remittance taxof F25.570,597.20. On December 2.,
1942, petitionsr filed the monthly remittance return of incoms
tazes withheld (EIR Form 1743 W) corresponding to the branch
profit remittance tax of F25,570,697.20 which amount was
vithheld by BSE.

sometime 1993, petitioner applied for an authority to
remit branch profits for 1992 to its Head Gffice. BSF grantad the
remittance of the amount of F86,4495,497.30, net of 15% branch
profit rzmittance taz of F12,652,454.70, per BSF letter 1’1*55 D\"I"'
14, 1993 The tax withheld amounting to F12,652,454.70 was
reported to the BIE on july 9, 1993 under EIR Form 1743 W.

On October 21, 1994, petitioner filed with the Appellats
Division of the Bursau of Internal Fevenue a letter, dated Qctober
20, 1994, claiming for the refund or issuance of 3 tax credit
certificate of the alleged overpaid branch profit remitfance tax
for the years 1991 and 1992 in the sum of F4,959,567.65,

computsd as follows:
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b Praofit rermttance
tax paid P 27654100% 152 = 16,075.75
15

Eziess branch profit remittance
taz paid E 541157

Total 1992 Overpaid Branch Profit
Eermittance Tax P 155423323

GRAND TOTAL P 4989567.66

on Decemnber 26, 1994, petitioner Tiled the instant petition
in ordetr to suspend the running of the two-vear prescriptive
period for pudicially claiming a ref{md or tax credit.

Lettticner anchors s claim for refund or tax credit on the
bases of the Supretne Court decisions in “Comtrussioner of
Internal Revenue vs. Burroughs Limited and the Court of Tax
Appeals” GR No. 66053, June 19, 1946; and "Bank of America NT
% 4wz Honorable Court of Appeals and The Comnmnissioner o
Internal Revenue,” Gk HNo 103092, July 21, Iuyy4  The High

court ruled in both cases that the branch profit remittance tax
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shall b= computed based on the profit "actually remitted” abroad
and ot on the profits to be remitted abroad.

Eespondent however contended that the 15% branch profit

T

remittance tax is impusad and collected at source. Therefore, the
tasis should be the amount actually applisd for by the branch

with BIF as the profit to be remitted abroad following the

guidelines set in Fevanue Memorandum Circular HNo. 3-52, March
17, 14352, and following the case of Compania General de Tabaces

:J= Filipinas - Fhil. Branch w3 Commissioner of Internal Revenue,
CTA Case Ho. 3627, Gctober 14, 13646,

The only issue to be determined in the presant case is
whether or not the 15% branch profit remittance taz should be
ornputsd on the profits actually remitted abeoad or on the
profits applisd for remittance.

The law in force is Section 25()(5) of the Tax Code, which
providaes.

"SECTION. 25. AKzles of lax on florelgn

vorporalion. - (a) T3x on residenl foreign
corperations. (1) fo geaeraf - XX X

XXX XXX XXX

{5) Tax og brapch profifls remittances.
- Any profit remitted by a branch to its head office
zhall e subject to a tax of 153 (except. those
recistered  with  the Export  Processing  Zone
anthortty ) v 2.7 (Emphasis ours )
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The Supreme Court adoptad our view in the cass of Bank of
America NT & ZA vs. The Commissionst of Internal Revenus, CTA
Cazs Mo, 3799, October 29, 1980 in its recent decision in the case
of Bank of America NHT & SA, et. al. vs. The Court of
Appeals, et al, GR. No. 103092, and Bank of America NT
& SA, ¥s. The Hon. Court of Appeals, et. al, GR. No.
103106, July 21, 1994, thusly:

‘wzx Inall the sitwatiens x x
whets the mechanism of withholding of
taxes at source operates to ensufe
collection of the tay, and which
respondent claims the base on which
e taz is computed is the amount &0 be
paid or remitted, the law applicable
eXpressly, specifically and
nnequivocally mandates that the fax is
~n the total amount theteof which shall
pe collected and paid as provided in
sections 53 and 54 of the Tax Code
Thus:

Tividends received
by an individual who is a
citizen or resident of the
Fhilippines from a
dotnestic corporation, shall
be subect to a final tax at
thie rate of fifteen (15%)
per cent on the  fotal
ameount  thereof, which
shall be collected and paid
as provided in Zections 53
and %4 of this Code
(Emphasic  supplied; Sec
21, Tax Code)
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‘interest Irom
Philippine Currency bank
deposits and  vield from
deposit substitutes
whether  recetved by
citizens of the Philippines
of by resident  alien
individuals, shall i
subject to 3 final tax as
follows: (2) 15% of the
interest or savings
depozits, and (b) 203 of
the interest on  tme
depasits and  vield from
deposits substitutes, which
zhall be collected and paid
a5 provided in Sections 57
and 54 of thic Cede: ¥ X
{IInderlining supplied; Sec.
21, Tag Code applicable

> oo *r vy Ty 7 nr otz
iEX PR S A XA

‘Tn the other hand, there is
absolutely tiothing in Section
24(0)2)(31), supra, which indicates that
the 153 tax on branch profit remittance
1 ¢n the fofal amount of prott 1o he
retnttted  abtroad  which  chall  be
collected atid paid i accordance with
the tax withhiolding device provided in
Sections 523 and 54 of the Tazx Code. The
statute employs "Any profit remitted
abroad by a branch to its head office -
shall ke subject to a tax of fifteen per
cent (15%) - without tmore. Nowhere is
there caid o1 ‘base on the total amount
actually applied for by the branch with
the Central Bank of the Philippines as




DECISIOHN -
C.T.A CASE KO. 5183

wrofit bo be remitted abroad, which
shall hw collected and paid as provided
in f 52 and 54 of this Code’
Whers ah»~ lawr vir*-u not qualify that the
tax 15 unposed and collected at source
based on profit to be remitted abroad,
that qualification should not be read
inby the law., It is a basic rule of
statutery construction that there is no
zafer nor better canon of interpretation
than that when the language of the law
iz clear and wnambiguous, it should be
applted az wriflen.  And to our mind,
the tertm any profit rermtted abroad’
can  only  mean such  profit as s
Torwardad, sent, of transmitted abroad’
as the word remitted’ is commeonly and
rmpnml" azcepted and understood. To
zay therefore that the tax on branch
profit  remittance iz impesed  and
collected al sonrce and necessarily the
tax base chould be the amount actually
appliad for the branch with the Cenftral
Batik as profit to be temitted abroad is
£o ignore the unmistakable meaning of
Ldadn words!

In the 153 remitiance tax, the law specifies its
owil tax base o be on the ‘protit remitted abroad.
There 15 abeolutely nothing equivocal or uncertain
about the language of the provision. The tax is
impesed on the amount sent abroad, and the law
{then in force) calls for nothing further. The
taxpayer i3 a single entity, and it should he
undsrztandable if, such as in this case, it is the local
tranch of the corporation, using its own local funds,
which ternits the tax to the Philippine Government.

A& XK XXX XXX
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prefit

The Solicitor General suggests that the analogy
shonld extend to the ordinary application of the
withholding taz systetn and so with the rle on
constructive  remitfance concept as well It s
difticnlt te accept the proposition. In the operation
of the withholding tax cystetn, the payee 1s the
tazpayer, the percon on whom the tax is imposed,
while the payor, a separate entity, acts no more than
an agent of the government for the collection of the
tax in order to ensure its payment. Obviously, the
amount thereby uced to settle the tax lability is
deemed sourced from the proceeds constitutive of
the t3% base Since the payee, not the pavor, 15 the
real tazpaver, the rule on constructive remniftance
01 receipt) can be e3=ily rationalized, if not indesd,
ntade clearly manifest. It is hardly the case,
howrever, in the imposition of the 15% remittance tax
whete there iz but one taxpayer wsing its own
demestic fundz in the payment of the tax. To say
that there is constructive remittance even of such
tunds wonld ke stretching tar oo much that
tmaginary rmle  zound logic does not dery but must

cotpceds b facts ™

| =4

it iz therefote now a settlsd rule that the 5% bianch

remittance tax is based on the "profit remitted abroad”

The sarfme Jdoctrine was follswed in the tnote recent case of

Citibank N A vs. Comtnizsioner of Internal Revenue, CTA Case NO.

:' !.-2 -

AL T,

August 3 1995 Finding therefore ne erpor in the

compotation of petiticner’s claim for refund or tag oradit in the

S

of  P4,900,507 66, representing  excess brahch

profit:

refiittance tages pald for branch profits earnsd in 1991 and

s

1992, the sarme is hereby awarded in its favor.

(3 XDX®)
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WHEREFORE, in wview of the foregoing, the petition is
h2r=by GRANTED. Accordingly, respondent Commissionet of
Internal Fevenue is hereby ordered to refund or issue in favor of
petitioner a taz credit certificate in the amount of P4,969,567.66,
representing overpaid branch prefit remittance tax for the years
1991 and 1992, No pronouncement as ko costs of suit.

SO ORDERED.

’
/
,’ ZMv/ /“ '*/ '
RAMON O. DE VEY

/ Associate Judge

I CONCUR:

/

Q»-C Q.
ERNESTO D. ACOSTA
Fresiding Judge

CERTIFICATION

I herebwr certifv that this decision was reached after due
consultation among the members of the Conrt of Tax Appeals in

accordance with Section 13, Article Y111 of the Constitution.

Y. < e CAn

ERNESTO D. ACOSTA
Fresiding Judge
Court of Tax Appeals



