REPUBLIC OF THE PHILIPPINES
CUURT UF TRAX APPEALS
QuUEZON CILTY

ANSTOR HAGEDORN SECURITIES, INC.,
Fetitioney,

- wversus - C. T.A. CASE NOS. 4657
and 4785

COMMISSIONER UF INTERNMAL. REVENUE, Promulgated 3

. Respondent. JAN 30 1996 _
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DECISION

This refers to the consolidated claims for vefund of

Anscar Hagedorn Securities, Inc. in the amounts of

P, 399, 313,33 (For CTA Case No. 4637) and P73&, 419,49
{for CTA Case Mo, 4785) as ervanz2ously paid value added
tawss for the yeavs (983 and 1390, vespectively.

i altleged in 1ts petitions For vewviews, the fackts of

the oases asre as narvated heeceinafter, Caommon ton  both
cases are the allegations: (1) that petitioner 15 a
s ficensed DbDepnkev/dealer of securities rendering services

to vesident and non-resident investorsg {2) that whonever
peh it ianer “huys” shhares of stocks in favor of its non-

rosident clients, the latter inwardly remit foreign
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currency  as payment for the puwrchased securities,
together with petitioner’s commission; and when

petitioner "sells” shares of stocks in favor of i1ts non-
vesident clients, petitioner remits the proceeds in
eguivalent foreign currency, net of its commissionsi and
(32 that said services of petitioner being paid for in
acceptable foreign currency “inwardly” remitted te the
Fhilippines and accounted for in accordance with Central
Bank rules and repgulations, the same are subject to VAT
at o,

In both cases, too, petitioner veguiarly filed its
quarterly VAT returns  for the years 1989 and 1990 and
declared therein i1ts guarterly gross sales of services.
Alegedly, it erroneoucsly included 1n said sales, 1t s
commiznsion  income which  should e subject bt zera  peEr
cent {0%) rate of VAT and not to ten per cent {(10%) VERT
which a1t bad regularly paid.

For  exvpediency, the Court mrepared hereunder a
ammary in tabuwlated forms of the details of the VAT
returne filed by petitioner for the years involved in the

incstant cases,
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Details of VAT Retwrns filed
for 1989 (CTA Case No. 4657)

tharter Bress Sales 10 Commission Incose  #A}leged Date of
Covered of Services ¥AT peid Inciuded in Erronecucly Filing
Declared Bress Sales Faid Wi VAT return

Jamary to P 4,159,9%5.03 P 313,130,933 P1,987,358.00 P 1B0,668.% April 20, 1983
Narch, 1983

April te 7,747,055.78 665 079.40  1,928,067.06 175,278.%  July 19, 1989
Jime, 1989

July to 13,376,390.55  1,177,366.77  5,428,094.65 493,463.13  Oct. 20, 1989
Seplesber, 1989

Oetober to 9, 156, 707. 41 85,4919 4,948,932, 15 449, 9%, 5 Jan. 19, 17N

Decenber, 1983

Teta) fAepunt being claised as refundable or tan creditable P1,c99,313.93

Details of VAT Returns filed
for 1990 (CTA Case No. 478%35)

- . Quarter Gross Sales % Courission Incane *lileged Oate of

Covered of Services vl paid [ncluded in  Erronesusly Filing
Declared Gross Sales Paid WAl Wl return

Janyary to P 6,996,316.02 0 F91,465.16 #2,877,815.60 P26, 439.60 @pril 20, 17N
Narch, 1990 :

fpril te 4,058, BBE. 75 332.109.06 2,050,663.79  1B6,423.97  July 20, 1990
Jime, 1990

July to 3,063,052, 31 204, 000,34 2,489,405, 06, 39.62  Oct, 22, 199
Septesber, 1990 '

Octeber {0 2,123, 5089. 9% 186,57, 20 838,709.37 76,246, 30 Jan. 2§, 199}

Decenber, 1970
Tota) Amount being claimed as refundable or tan creditable P752,419. 43
Having vealized it committed an error in subjecting
its commission income to | ) 4 VAT, petitroner Ffiled
weritten claims for refund with the B.Il.R. For CTHR Case

Mo, 4657 it filed its administrative claim on September

*Computed by multiplying commission income included
in gross sales by /,,.
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18, 13391, For CTA Caze No. 4785, its administrative
claim was filed on September &5, 1991. Not having been
granted in +the administrative level, petitioner appealed
1ts two claims teo this Cowrt on October 18, 1991 and
April 13, 1992, respectively.

Answer for CTA Case No. 4657 was filed by respondent
on January 14, 19932, In 3it, respondent admitted the
filing of VAT returns by petitioner, the pavment of the
net VAT thereon, subject however, to verification from
BIR Accounting Division, the filing by petitioner of a
claim for refund with respondent, and that the latter has
not granted the former’s claim for refund. The rest of
the allegations were specifically denied for lack of
knowledge sufficient to form a belief as tov the truth
thereof. By way of =special and affirmative defenses,
vespondent further stated that:

1. Fetitioner’s claim is still pending
investigation and consideration;

. It failed te substantiate by proper
documentsz the alleged zero rated transaction
upon which i1t anchors its claim for refund;

3. It has also failed to show that the
tanes paid were erroneously or illegally
collected;

4. It has not likewise shown that the
taxes being sought to be refunded were actually
remitted to respondent and even assuming they
were remitted, the presumption 1s that they
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were received by respondent in accordance with
taw; and

5. 1t failed to show that it had
strictly complied with the provisions of
Section 204 of the Tax Code in relation to
Section 230 therecof. A claim for refund 1is 1n

the nature of an exemption which is construed

strictly against the claimant {Raisin, Inc. vs.

Auditor Beneral, &5 SCRA 254).

For CTA HNo. 4785, answer was filed by respondent on
September 18, 1992. In it, respondent admitted only the
allegations in paragraphs 1 and 2 of the petition, which
pertain to the lepgal capacity of petitioner to sue and
that of respondent to be sued. He practically denied all

the allegations for lack of knowledge and information

sufficient to form a belief as to the truth thereof. The

Gﬁly allegation which bhe denied for being mere cpinion

and unfounded conclusion of fact and/sor 1aw, was that the
commission income derived in buying and =elling shares in

the name of its non—resident clients, gqualify as @ zero—

=3

rated transaction pursuant to Section 102 (a) (2) of the
Tax Code. As his special and affirmative defences,
respondent alleged the following:

1. Fetitioner has failed to state any
cauase of action under Section 204 of the Tax
Code, that, is 1t failed to show on the face of
its petation that the collection of the amount
of P752,419.49 1s 1llegal and erroneous as
against the legal presumption that the
collection thereof is lawful and regular;
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June

and 4785
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2. Provisions on taxn refund are
construed strictly against the taxpayer as they
are in the natwre of tax exemption;

3. In an action for refund, the taxpayer
has the burden to show that the taxes paid were
erroneocously or i1llegally paid and failure to do

so is fatal to the action for refund; and

4, The claim for vefund is still under
investigation.

In one of the hearings conducted, specafically

8, 1993, counsel for petitioner verbally moved

on

for

the consolidation of the instant cases as they involve

the

same parties and issues. The consolidation

granted and this was confirmed by the Court in

resolution of July 5, 1993 (pp. 152 and 1534,

/

records).,

During the pendency of these cases, the claim

was

its

cCTA

for

refund covered by CTA Case No. 4657 was favovrably acted

upon

)

by respondent. The latter i1ssuwed to petitioner

t oW

Tax Credit Certificates (TCC) with the following

details:

1.) Q01976 Sept. 4, 1993 F&13, 187.

Total Amount Tam Credited

Date of
SN No. Issuance Amount

{(Exh. "2",
Resp. ; p. &20,
CTA rec.)

[$)2)

) 001977 Sept. 24, 1993 R330, 179, 00

(Exh. "3",
Resp. ; p. &ct,
dbagd.)

P343, 366,

08
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The total amount of tax credit granted to petitioner
was only P3943,366.08 as the amount of P355,947. 85
representing payments for the first and second quarters
of 13982 was denied on the ground of prescription (Exh.
"1-E,"” Resp.j; p. 219, supra.)l.

The examiner who invéstigated petitioner’s claim for
refund, submitted a report on his findings, pertinent

portion of which is guoted hereunder:

HHH

With the foregoing it appears that the
commissions earned by subject taxpayer in the
pursuait of its stock brokerage services to non-
resident investor clients are subject to the VAT at
zero percent and, therefore, there was indeed an
erroneous payment of the VAT in so far as these
commissions are concerned. Be it noted though that
the claim for tax credit with respect to the undue
payments for the guarters ended March 31 and June
30, 1389 were filed bevond the two-year reglementary
period mandated by Section 230 of the Tax Code, as
amended. Accordingly, the amount of P355,9347. 05,
representing undue payments for the first and second
guarters of 1989 must be denied on account of
prescription, thereby leaving & creditable amount of
only P943, 366, 08,

It wmay be noted, too, that the erroneously paid
VAT was charged to the Taxes and License:s expense
account and was deducted from income in taxpayer’s
1989 income tax retwrns, Thus, a carrection of
taxpayer’s 1989 income tax liability is in order.

All told, tasxpayer may recover the npet ampunt
nf only P613,187.08, arrived at follows:

Amount claimed 71,299, 313, 93
Deduct - Claim filed beyond
the two-year period 355, 947, 85
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Creditable amount
l.Less : Income tax effect of the
erroneous VAT payment

Met tax credit

the
that

in the
respect fully
caused to be

light of
recommended
issued to

943, 366. OB

330, 179. 00

P _613,187.08

is
be

foregoing, it
the following

Anscor-Hagedorn Securities,

Inc. -

1. An Assessment Notice for Rr330, 179, 00,
representing 1989 deficiency income taw,
with a notation that the same will be paid
by a tax credit certificate to be issued
for the puarpose;

= A Tax Credit Certificate (TCC) for
P330,179.00 to be wused in payment for the
1989 income tax deficiency described in
Item 1 above; and

3. Another TCC in the amount of P&13,187.08,

representing net

payments in 1989,
all pwsuant to Section 102 (&)
Section 230 of the National
as amended. " {(Underscoring
CTA records)

suppl

Fram the above, respondent’s

two-year prescriptive period from

as mandated by Sectaion 230 of the

point, the Court begs to disagree.

net apply to the instant case. 1t

(bh) aof the Tax Code, which

as the case involves claim for

zero-rated or effectively

provaides:

174

credit for

Internal

examiner

the dates of

should be
1s the proper
refund of

zero-rated

eryvoneouns VAT

() in relation to

Revenue Code,

ied; pp. 18, £19,

reckoned the

payment,

Tax Code. On thas

Section 30 shouid

Section 106

applicable law

VAT based an

sale. The law
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"Section 106. Refunds or taxw credits of
itnput tax. -

{a) Export Sales. — x » .

(b) Zevop-rated or effectively zero-rated
sales. - Any person, except these covered by
paragraph (a) above, whose sales avre zero—-rated
or are effectively zero-rated may, within two
vears after the close of the quarter when such
sales were made, apply for the issuance of =a
tan credit certificate or refund of the input
tases attributable to such sales to the extent
that such  inpuat tax  has not been applied
agaitnst output tax.

¥ X X" (Underscoring supplied).
Applying the foregoing to the case at bar, the two-
year prescriptive pericd for payments made during the
first guarter of January to March, 13893, would start from

April 1, 1989 and end on March 30, 1991. The claim was

filed with the B.I.R. on September 18, 19371 while the
petition for review was filed with this Court on October
18, t991. Baoth claims were filed obviously beyond the
two—-year prescriptive pevriocd, hence, prescribed.

Far payments covered during the second quarter of
April to June, 1983, the two-year prescriptive period,

began on July 1, 13983 and ended on June 30, 1991, Given

the same dates of fFiling the claims as September 18, 1931
and October 18, 1931, definitely, said claims for the
secaond nuarter were filed after the supiry date ofF the

prescriptive period, and thevefore, have a3lso prescribed.
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The two-year mpmrescriptive period for the third

quarter payments was from Octobey 1, 1989 to Sepitember

31, 1991. For this group of payments, the administrative
claim was timely filed with the B.1.R. on September 18,
1991. However, the claim was filed judicially on October
18, 1991 which was beyond September 31, 1991, the
deadline of the prescriptive period. Therefore, similar
to the Ffirst two quarters of payments, the succeeding
payments for the thifd quarter also prescribed.

Only the payments for the fowrth quarter did not
prescribe. For the dates of filing the claims, were well
within the two-year period from January 1, 19390 to
December 31, 1992,

On account of the Cowrt’s findings, the claim
pertaining to the third quarter should have been denied
due to prescription. However, for the reason that tax
credit certificates have already been issued by the
respondent, long before this case has been submitted for
decision, the Cowrt will nat anymore disturb such
findings of the respondent. Respondent may voluntarily
and legally pay the third guarter claim inasmuch as the
admini=trative claim for refund was filed on time.

Irr view of the fact, that petitioner’s claim for tax

credir an 00T Cace Mo. 4657, has been acted upon by the
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has

and 4785

rezpondent, conzigeratioen of  the merits of the smid ©
a2iready been rendered moot and academic. Thevrefo
only the meritzs of the second cassg, CTH Caze Mo, 4

»will be paszed uwpon by this Cowrt.

The issuez te be rezplived are:

1. Hhether or not petitioner’s cormission
income qualify for the zerc rate of VAT
#nd

. Whether or negt the regquiresents for claiss

for refund have been complied with by
petitioner,

The applicable law relative to the firzt iscue

Section 102 {a) (2) of the Tan Code which provides:

‘tt

ahs

"Section 102, Yalwe -~ added tax onr zale of
servirces. — {(a) Rate and bkase tamw - There shall be
levied, asnzezsed and collected, a value-zdded tan
equivalent to 10 percent ef pross receipt=z derived
by any person enpaged in the sale of services. ¥ oM
% Frovided that the following sales by VOT-
regictered perszops shall be csubject to O%:

(] LI T

{cr Sewrwvices other than those mentioned
an the preceding sub~-psrageaph, the
ronsideration for  which is paid  for ire
acceptable foreipn cwrency which 1 remitted
irmmardly to the Philippines and accountsd  for
in accordance with the rules and regulations of
the Central Bank of the FPhilippines.

sy

LICY, M oM M
T oualxfy for zevp percent (0X) rate of VGT A3 4

—praeagract =4 of Section 10 {aed, thres

airgmentn must ke ret mamelys
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i The cunsidevation for the zervirce s
paid fer 1n acceptable foreign cureencys

. The Fforsign CUNFrERCY 1% remitted
inwardly to the Fhilippines; and

. The remittance must be accountszg foor
in accordance with the rules and regulations of
the Central Bank of the Fhilippines,

Zimilar to what happened in CTA Caze Mo, 4657, an
anvestigation was alzc conducted on petitioners claim.
The investigating exarirner, likewise, submitted A written
report on her findings wherein she sesnumerated the
gifferent dococuments or papers zubmitted to her. Thus:

"wux Imn nypppeeert of ite climim, taxpayer
submitted copies of the following — among cthers

1.1 VAT retwnz and proof of payeent of
the taw forr 19940,

.} Central Hank licences st STe
{Secwurities Trancsaction Division? approyeal of
foreign invectmentes

He ? Bank credit advices Foo Dyl
remittances of proceeds of foreign inveztmentsg

4.8 Bpplication to purchase
deilars/foreign cowrrency with approval by ths
Foareign Uperation and Inveztment Depsriment o¥
the Central Banki; and

2.1 Bank debit  memos  on purchazes  of
foreign exchange for remittances to non-
resident investars. FIATS {Enh. e, Reeap. 3

e 4%, CTA rec,?
The abtove report  waz confirmed by the investigating

Tugmingse hernglf, M, Mariszna dela Frere, when ke
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testified in Cewrt o March 15, 1999 az petitioner’:
wmitnezs {pp. 7-9, T.5. K. Hearing of 3-15-94). Thus:

0. Matam, 1711 be more specific now. Do
you oy have you examined the
claim for refund of petitioner
covporatiomn Anscor Hapedorn
Secwyrities, Inc., for wvalue—added
tax in 19907

A, Yes.

Q. Now, in the examination of
petitioner’s claim for refund,
has it complied with the
documentary reguirements of the
Burean?”

2 ¥Yes.

Q. And in their cowmpliance with the
documentary requirements, they
have submitted the NECessary
documents?

(= Az far az my report is corcerned,
they have submitied =113 the
reguirements, Only onme iz still
unsubmitted which is the
documentary stamp ta« o
increase on capital 2% A Xl For
the year 1990,

Q. For 199 claim for refund, weould it
be accwrate to state that they
have submitted their values—added
tar return™

. ¥z,

£, For the fouwr guarter of 13907

=20 Yes,

£, Would 1Y ke alse accurates too ztate

that they also bhave =zubmitied
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their application for taxw credit
for the period 19907

A. Yas.

G, Houwld 1t be alse acourate to state
that they have alsco zubmitted
the confirmation receipt ang
proaf of payments of valus—added
tan for 19907

A. Yes, it wasn all attached on the
return,

i, Have they alze submitted to  you,
Madam, the Central HFank Licenses
and Secwrities Transaction
Divaizian approval of Foreign
investment?

A, Y¥es.

To support iz claam, petitioner submitted
formally affered the following exhibits as 1tz evidence,
to wits

Exhibits MNature Purpose
ey TR-17 Memorandun Report To prove that the BIR hac
angd "A-2" dated 3 Novembeyr 1993 appr pved petitioner™s
claim forr VAT rvefund for
199 in the
FE79, 0810, BO
"RA-3" Signatures: of BIR VAT To prove that
Examiner M. dela Toree exanination
and Supervigsor G. 8. petiticrsr's claim
Javier subrLss ian o ¥
docunsntis, the

BIR officers

Ehy approeval
petitioner®s
e Food in
BET3, 4

the

TEn SV aR L Wit
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Exbibits

I’!B!! tu

g =L

"C* to

L o= i

il 54

"D"

"E"’

-!FW

" B"

nln

i A

rye

Nos.

H#B57
and &785

BIR Revenur Mfficer’s
VAT Audit Report

BIR Authmeity to issue
VAT credit/refund

VAT returns 1=t
guarter, 1990 {CTA
Record, p. &)

Confirsation Receipt

Ne.  B19310177
Record, p. 7)

(CTA

VAT Retwrn &9 guarter

1990 {CTA Record,
p. B}

Confirmation Receipt
Ha, 201319341 {(CTA

Record, p. 9}

VAT Retwrn 3¢ quarter

1990 {CTA Record,
p. 10

Confirmation Receipt
Mo, COBAT39 (c1h

Recerd, p. 11}

VAT Returp 4™ guarter

1920 {LTR Record,
p. 1

Confirmation Receipt
Ne, BZI3TIA3G iCTH

Record, p. 13)

Claim for Refund dated
£5 September 1991 {3
pages} (CTA records,
pp. 15162

Purpose

- came a5 Exhibite "A" to
;5 g_‘?. L]

- same as Exhibits A"
and "B” and submarkings

Je prove that petitioner
filed its VAT retwn for
1=+ guarter of 1990

To prove that petitioner
paid the VAT ainput  tax
for 1=t ouarter 1990

To prove that petitioner
filed itz VAT retuwrn for
& guariter 1990

To prove that peltitiorer
paid the VAT input tax
for 27 guarter 13N

To prove that petitiorer
filed itz VAT retwrn for
39 guarier 1990

Ta grove that cpetitioner
paid that PAT  input tax
for 39 guarter %90

To prove that petitioner
fFiled 3=z VAT return for
AY™ muarter 19T0

Toa prove that petitioner
paid the VAT nput  tax
for 4%™ guarter 900

Te prove that claim for
refund on petitiowmer VAT
for 1990 was filed with
the RBIR on September &,
1930
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Exhibits Nature Purpose
-1 Attacheent of K {zero To show petitioner'c
rate - sales) {CTh zero-rate sales for 199)

Record, p. 14)

{p. 39-40, CTIA records)

With all the foregeing documentary and testimonial
evidence, petitioner has substantially proven that its
COmMMISSIOn income gqualified for the zero rate of vaT.
The three {3) reguirements, provided for under =ub-
paragraph ¢ of Section 10Z(a) of the Tay Code, bhave been
met matisfactorily by petitioner.

The serond idzzue deals on prescripbtion, applving
Tection 106(b) of the Tax Code, the rechoning of the fwo-
year prescriptive periocd starts after the close of the
guar-ter when such sales were made.

For the first guarter of 199 payments, the twun-year

peyiod hegan on RAperil 1, 199 and ended on March 30,

133&. The clain was filed with the B.I.R. on Septeaber
&%, 1931, while the petition was filed with this Court aon
Al 13, 199z, The Ffilaing with the PB.1.H. waz well
within the two year period, but +the fi1ling of the
Judicial claim was clearly beyond Maorch 34, 139, Hence,
the amount of PIZEI, 439,60 must be denied on account of

crezoription.
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The two—vear prescriptive peried for the second
guarter payvwents, was from July 1, 1990 to Jumne 30, 1992,
Obviounsly, both the filing of the administrative claam
and the judicial claim were not outzide the twoe-year
esnoviptive perioed.

Payments made during the third guarter did not aleao
prescribie, The start of the two-year prezcrivtive pericd

wipz on Ociober 1, 1990 and the end wa:z: on Sepiember 31

223, Septemnber &5, 1291, date of Ffiling with the
B.1.H., and April 13, 199z, date opf filing with thi:=
Couwrt, were definitely within the two-year period.

For payments dated dwring the fouwrth gusrier, their

two-yesr prezoriptive period was from Januapyy 1, 1991 teo

Decewber 31, 12323, Deptewber 15, 1'9371 and fApril L3, 1992

were @lzo within the ==xid twoe-yea perieoed, hence, maid
payments simileo-ly did not prescoribe.

For the ireazon thal payments for the Ffircot Quarter
of 1930 bave already mrescribed, the amount of
Fo, 897,835,600 representing commission esrned from non-
rezidents for the first guarter of 1990, will be excluded
in the coemputation of the arouwnt to be refunded to
petiticner, Thus, following the computation {p. 42, CTe
records? done by respondent s examiner, at incorporat ed

i bher memorvandum  report dated MNovembier 2, 1993 {Evhibat
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", FPelritionerd, anly the amount of P415, 641,21 pay  be
pranted to peiitioner, The vecomputatior of zuch amount

is donme az fopllows:

Commiz=ion income from

zale of szervices P16, 031, 845, O
Lezz: zero—-rated

COMMITTICN INCORE

e guarter P, OO0, 663, 79

e gquarter Ca 483, 405, 95

4%~ guarter 839, 709, 37 Ty 7B, 772,11
Commission incowe

subject to 10X VAT 10, 653, 065, 89

Multiply by (VAT is not
hilled separately 1im
the invoice) A/ 4,

VAT due e 368, 46, G4

Less: VAT Payments

=% puzter P OS91,465. 14

&2 guarter A, 109, 06

e guarter o84, 00, 34

A4 guart er 186, 527. 20 1,384, 101,74
Tatal amount of

refundable ontput taw F SIS, 64010,

WHEREFORE, in wview of all the Ffavregoing, the
petition covered by CTA Case No. #6557 1Is hereby
DIGMISSED. The claim has alveady been faverably acted
upon by respondent, by issuing to pebtibtioner tar credit
cerbifFicates in the teotal ameunt of P3I343, 356,008, The
seount of P3IS5,347.85 was disallowed on account of
orescrintion,

The claim coversd by CTA Case No. 4785 18 bherehy

GRANTED but only in the reduced amount of P415, 643,51, as
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paymentz for the firzt guarter of 1990 have preszcribed.
Rezpondent iz hereby ordered to issue tax credit im zaid
amount, in favor of petitioner, representing ermroveounsly
paid VAT on  the latter’z commission income rarned dwing
tarxabhle yvear 17390,
S0 ORDERED.
Connts @+ Ruart

ERNESTO D. ACOSTH
Fyezading Judpgse

WE CONCUR: /

RAMON 0. DE VE
Rzcociate Jud

CERTIFICATION

1 hereby certify that this decisicon was reached

after due consultation aeonp the members of the Cowrt of

~

Tax Appeals an accordance with Section 13, firticle V111

of the Constitwution.

ERNESTO D. ACOSTA
Frecziding Judge

Cowrt of Taw Appeals
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