REPUBLIC OF 10i& PUILIPPINES

COURT OF TAX AFPEALS

NUETON OITY

KATSUHIRO OTA,
Petitioner,/

- Versus = C.T.A. CASE NC., 3161
COMMISSICNER OF INTERNAL

REVENUE,
Respondent, .

This case comes before us on appeal from an
assessment for deficiency income tax as a result
of the respondent's disallowance of certain items
of deductions claimed by petitioner on his income
tax return for the taxable year 1975,

In précis, petitioner a Japanese nationél
(1) arrived in the Philippines on April 3, 1975
and admitted as temporary visiteor under Section
9(a) of the Philippine Immigration Act of 1940,
as amended; (2) had secured a conversion of said
visa into a pre-arranged employee or a non-
immigrant status pursuant to Section 9(g) of the
same Act on July 23, 1975 and authorized for a
year stay but subsequently renewed; (3) wcrked
with the Japan Air Lines (Manlila office) as an
Agsistant Manager for maintenance and remained
so until 1979; (4) filed an income return for the

calendar year 1975 on February 2, 1976, likewise
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for the years subseguent, under the status cf

3,

a resident allen in the hilippines; (5) was

i

assessed for a deficiency income tax for the
sald year resulting from the digallowance of

the clalmed deductions under notice of August 31,
1977 in the swcocunt of #3,727.40 exclusive of the
incremsnt inclident to the delinguency; {(6) was
served waryant of ddetraint oo personal property
dated November %, 1976; (7) protested the assesse
ment under letters dated Spptember 2, 1977 and
Decembeaer 15, 1978 claiming as a resident alien

entitizsment o *the dlsallowed dsductions and

requesting cancellation Juwithdrawal thersof; bhut
espondent denled the sare on August 29, 1980,

In assailing the deficliency assessment,
pretitioneyr holds himself out as a residasnt alien
in the Philippines for income tax purpose during
the taxable year 1975 within the purview of the
pertinent provisicns of the lpcoms Tax Rogulations
that, an alilen actually present in the Philipgpines

whe 15 not a mere transient or sojourner
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recldent of the rhilipoines (Lec, 5) and
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ie status as o resldent until he abandons the
same and actually departs fromthe Philionines

(Sew, 6). an zuch a resident becomes entitled
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I
to the persenal and additiconal exempitilons
(cection 23}, copticnal standard deducticn

&

)

Secticn 30) under the rates ed In

Lrescoril
section 21, all of the Tax Code, as asnended,
which petitioner availled for his income tax
return in calendar yesr 197%, computed as f

Tovtal oross NCONe  sseeccassonsvvana
Less: )
Uptional standard deduction (10% of
the ¢ress income)l hsaceessareym
Total net income..
Lhesss
Exemnptliongs o
Yersonal (Head of family).?3,000.00
rdditicunal per dependent .. 1,000,005

nllowa:

P4 J;\. s 0 C.’ & O O

4,100,40
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PE6,B03,.60

4,000,

faxable net lncome, .

due {(Rater . in 21% ..

Amount of tax
Less:
Amount withhald

o
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Amount seifundable ..
rRespondent,maintalns, however, that as

arranged employee, petitioner was a non-res
alien engaged in trade or business in the [
pinsg and cannot avail ¢f the benefitg cf &

normally acccerded residents and oitizens o

tow ourposes, thus the disellowanoe and the
seguent detilciency liability in the amount
3, TRTL 10, exciuding increxent incident to
delinnuancy., urther stressing that reclitio
intended stay in the ihilippines was tempor
notwithstanding the change of the visitor's

to one

by

i?M,QOB bO

£,805,30

8,425,908
51,20, 68
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taxable year 197%, petiticoner had less than one
year stay in the country which period was too
short to convert the original intention to stay
temporarily in the Fhilippines to that of a
resident alien but long encugh under revenue laws
to qualify him as a non-resldent engaged in trade
or business pursuant to Sectiocn 22(a) of the Tax
Code, which provides, insofar as pertinent, that,
"a non-resident alien individual who shall come

to the Fhiliypines and stay therein for an aggre-

te}

ate period of more than one hundred eighty days
during any <alendar year shall be decmed a non-
resident alien doing business in the thilippires.®
The issue ol whether or not petitioner is a
resldent alien is at 1lts core a question of
intenticn as regards the tenure and nature of
his stay in the PFhilippines.

Suffice it to state that ftor purposes of
income tax, alien individuals are generally
divided into two classes, namely, resident and

nen-resident aliens, The first are treated at

par with citizens of the rhilippines and accorded
the Lbenefits of deduction in their income as
invcked by the petitioner. The second are
classified into those {l) engaged in trade or

business who may avail of ltemized sans opticnal



standard deduction pursuant to Oection 30, as
wall ag personal exenmptlon upon prooi of
reciprocity as provided in Lecticn23, and (2} not
engaged in trede or business, taxed on a flat rate
of 30% on gress income derived from ithillippine
scurces under Seation 22(e) and (L), all of the

Tax Code,

e that ez it may, there

[

s no dispute as
to any materlal fects in this suilt but the partiesg
Seem tryding o get the bhetter of ewch other
over by a quibble on the progor dnpert of the

pertinent provisions of ths lpcome Tax lkegue

T

rations, which read:
3
THec. D, Lelinition.- A non-residen
individual' means an individual (&) whese
regidence is not within the Philipvines;
and {(b) who is nct a citizen of the
ihilippines,

‘An allen actually present in the
hilivoines who is not a mere transient
or sgijourner is a resident Ot the vhilio
vines for purvoses of rhe income tax,
~hether he is & transient or nct is
determined by his inteptions with regard
to the length and nature of hisg stay. &
mere floating intonticon indefinite as to
time, to return Lo another country is not
sufficient to LOﬂwti ute him a transient,
1f he lives in the IMilipprines and
rio defiinite 1mtenfann as to his stav, he
is a resident., (ne who comes to ¢
Fhiliuplnaa for a deflinite purpcne which
in its nature way be promptly accomplished
is a frhﬂ“i@htw Gut if his puropcse is of
guch a nature that an extended stay may
e n»ﬂnqqa“w for ita sgccomplishment, &nd
to_thet end the alion makes nis home
tPW}OLdFLuV in the nilisnines, he becomes
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a resident, thouoh it may e his intention
at all tjmea to return to his domicile
hrn; hen the pur-oose for which he came

has boon consummated or abandoned,.,® (Under-
scoring supplied)

"lec., 6. Logs of residence by alien.-

Ar. alien who has acquired residencze in the
Philipeines retaing hig stetus aa a resident
until he abandons the same and actually
departs from the Fhilippines nn Intention
to c¢hange his reslidence does not change
his status as a resident alien to that of
ne-resident alien., Thus an alien who

1 reszlidence in the fhilippines
an a resident for the remaindex

in the ¥Yhilippines,”

[N BNV
O

ve {ind nothing zmbiguouns nor obscure in the
language of the regulations inscofar as the same

iz brought to bear uy the clrcumstnices cf the

petitioner in the case at bar.

ns disclosed in the reo

conversicn

of the temporary vigiltor’s visa ilssued on March 20,

1875 by the thilipeine Fabrssy in Tokye, apun,

i

into a category of a pre-arrangsd emplcoyment under
section 9(g), supra, granted Ly the Lcumissicn
of Imwdgration and Deportation on July 23, 197%
gave a more deildnlte shape o petiticoner's
intended stay, so to speak., He had now that
involvement for the zpecific purvese of a8 cone

tinued employiment and for sunh indeflinite time

as may be retuired by the exligency of his pesition

4]
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istant Manegey for wmaintonance in the Manila

office of the Japan Alr lLines, ‘Ype locus of the
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undertaking astoblished, potiticner dicd take his
home and continued to reside and live with his
family in the ¥Fhilippines through the vears 197
to 1979 until transfcrred to ancther forelan

station. Ve think such circumstances found for

setitioner an arpreopriate legal cubl

a residernt status wvis a vis a were trensient or
sojourner within the contemplation of Jection-5
and 6 of the Regulations, gupra, aptly ensconced

in a holding that, "as used in the statute and as

nterpreted by the regulaticons, ‘residence! means

(8

broadly, presence ans an inhablitant in e given
place, not ac a mere troncicnt, but either ine
definite ac o “ime or foxr a puryg

a nature that
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for its accomplishment.,” (J o nes v, Xyle, 10
Circuit 191, 180 ¥ 24 23%3), We see no threat
of ambilgulty arising from petitioner s Intention
which appears amely sufficisnt to dispesl any nall

of uncertailnty cast over his status as & resident

xlu

P

alien,

Fetitioner®s status &5 a regident. alien

need not poosilily result
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dithering y=t loose to rmun the gauntliet of

respondent’'s rulings fashicned for non-resident

a] ‘.\_ AR
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endared ir trade oy business. It

not neaed o e, Iv is
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issue in the instant case, which az earlier
stated, 1ls nothing but simply a gurstion of
distinguishing a resident alien from a mers
transient or scjourner for Iincome tax purposes,
as concelved and defined in the 1Income Tax
kRegulations, OGignificantly noted, moreover,

is tihe fect that "petltioner has consistently
filed his income tax returns in 197¢, 1977,

1276 and 1979, as & resident elien, availing

]

of the cpticnal standera deduction as well as
personal and additional exewmptions and untii
now the same have never been questioned,"®
(Memorandum for “etitioner, p. 7). The situation
where petitiocner stcod during the calendar year
1975 remained chtaining through the subseguent
taxable yearsl1676-137%. \le see no reascn and
none 1s otfferaed for such a cuirk of a variance
in the treatment of petitviconer's inccocme tax
return for the vyear 1475H, We hold that peti~
tioner stands relleved of the tax liabilities
for the calendar year 1875 consequenced by the
deficiency assessment, a contradicticon by filat
with the unguestioned income tax returns for
the taxable years 1976 through 19735,

. . -

e conclude, and that is 21l we need decide,

that petitioner gualified as a resident alilen
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and find hils incone tax renorn for

vear 1%75 in oraer, hwoe cefond ot
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