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The Petition for Review, filed pursuant to Sections 204(C)! and 2292 of the

1997 National Internal Revenue Code, as amended, prays for the refund or issuance

1 SECTION 204. Authority of the Commissioner to Conipromise, Abate and Refund or Credit Taxes. — The
Commissioner may —
XXX XXX XXX

(C) Credit or refund taxes erroneously or illegally received or penalties imposed without authority, refund the
value of internal revenue stamps when they are returned in good condition by the purchaser, and, in his
discretion, redeem or change unused stamps that have been rendered unfit for use and refund their value upon
proof of destruction. No credit or refund of taxes or penalties shall be allowed unless the taxpayer files in
writing with the Commissioner a claim for credit or refund within two (2) years after the payment of the tax or
penalty: Provided, however, That a return filed showing an overpayment shall be considered as a written claim for
credit or refund.

A Tax Credit Certificate validly issued under the provisions of this Code may be applied against any internal
revenue tax, excluding withholding taxes, for which the taxpayer is directly liable. Any request for conversion
into refund of unutilized tax credits may be allowed, subject to the provisions of Section 230 of this Code:
Provided, That the original copy of the Tax Credit Certificate showing a creditable balance is surrendered to the
appropriate revenue officer for verification and cancellation: Provided, further, That in no case shall a tax refund
be given resulting from availment of incentives granted pursuant to special laws for which no actual payment
was made.

XXX XXX XXX
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of a tax credit certificate representing unutilized creditable withholding tax for the

t. ble year 2007 in the nounto: 889, 00.

FACTS OF THE CASE

Petitioner, Winebrenner & Inigo Insurance Brokers, Inc., is a domestic
corporation duly organized and existing under the laws of the Republic of the
Philippines, with Securities and Exchange Commission Registration No. 70271, and
with registered address at the 8t Floor, 88 Corporate Center, Sedefio corner Valero
Streets, Salcedo Village, Makati City. It is likewise registered with Revenue Region
No. 8 of Revenue District Office No. 50 - South Makati of the Bureau of Internal
Revenue (“BIR”), and has been issued Taxpayer Identification No. 000-151-714-000.

On the other hand, respondent, Commissioner of Internal Revenue, is the
officer vested by law with authority to refund overpaid, as well as, erroneously or
illegally collected internal revenue taxes.

On April 15, 2008, petitioner filed its Annual Income Tax Return for the

calendar year 2007.

2 SECTION 229. Recovery of Tax Erroneously or llegally Collected. — No suit or proceeding shall be maintained in
any court for the recovery of any national internal revenue tax hereafter alleged to have been erroneously or
illegally assessed or collected, or of any penalty claimed to have been collected without authority, or of any sum
alleged to have been excessively or in any manner wrongfully collected, until a claim for refund or credit has
been duly filed with the Commissioner; but such suit or proceeding may be maintained, whether or not such tax,
penalty, or sum has been paid under protest or duress.

In any case, no such suit or proceeding shall be filed after the expiration of two (2) years from the date of
payment of the tax or penalty regardless of any supervening cause that may arise after payment: Provided,
however, That the Commissioner may, even without a written claim therefor, refund or credit any tax, where on
the face of the return upon which payment was made, such payment appears clearly to have been erroneously
paid.

N
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On April 8, 2010, petitioner filed with the BIR a letter of even date, claiming
for w { d unuti] 1c )le withho™ “'ng ~ ¢ for the caler "ir
year 2007, in the amount of £4,889,924.00.

Claiming inaction on the part of respondent, petitioner filed the present
Petition for Review on April 13, 2010.3

On June 4, 2010, respondent filed her Answer,? and interposed the following
Special and Affirmative Defenses:

3. [Sh]e reiterates and repleads the preceding paragraphs of this
answer as part of [her] Special and Affirmative Defenses;

4. Petitioner’s claim for refund is still subject to the administrative
routinary investigation/examination by the respondent’s Bureau;

5. Taxes paid and collected are presumed to have been made in
accordance with law and implementing regulations, hence, not
refundable;

6. Petitioner’s claim for refund/issuance of tax credit in the
amount of 24,889,924.00, as alleged excess and unutilized creditable
income taxes withheld for taxable year 2007 were not fully substantiated
by proper documentary evidence, such as, but not limited to certificates of
income taxes withheld at source;

7. Petitioner failed to prove that the amount of £4,889,924.00, as
alleged excess and unutilized creditable income taxes withheld for taxable
year 2007 was included as part of its gross income for taxable year 2007
and the same was not utilized in payment of its income tax liability for the
succeeding taxable quarters/years;

8. Petitioner has already exercised its option to carry-over to the
succeeding taxable quarters/years the subject of its claim;

9. Petitioner failed to prove that the amount subject of its claim
was remitted in full to the BIR;

3 Records, pp. 1-101, with Annexes.
41d., at pp. 107-109.
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10. Petitioner failed to comply with the requirements prescribed
dei f ' 1997 Tax — le;

11. Assuming but without admitting that petitioner is entitled to
tax refund, it is incumbent upon the latter to show that it has complied
with the provisions under Section 204, in relation to Section 230 (now 229)
of the Tax Code. Otherwise, its failure to prove the same is fatal to its
claim for refund; and

12. Claims for refund are construed strictly against the claimant

for the same partake the nature of exemption from taxation (Commissioner

of Internal Revenue vs. Ledesma, 31 SCRA 95) and as such, they are looked

upon with disfavor (Western Minolco Corp. vs. Commissioner of Internal

Revenue, 124 SCRA 1211).5

On August 26, 2010, the parties entered their Joint Stipulations of Facts and
Issues.b

Petitioner presented and offered its documentary and testimonial evidence;
while respondent manifested that she will not present any evidence.

On November 11, 2011,7 the Court resolved to submit the case for decision,
taking into consideration the Memorandum for the Respondent filed on October 6,

2011,8 and petitioner’s Memorandum filed on October 12, 2011.°

Hence, this Decision.

ISSUES

As stipulated upon by the parties, the issues for this Court’s consideration are

as follows:

51d., at pp. 107-108.
6Id., at pp. 132-135.
71d., at p. 1730.

8]d., at pp. 1679-1687.
?91d., at pp. 1692-1725.
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I.  WHETHER OR NOT THE INCOME PAYMENTS FROM WHICH
1 107 T£777 WITE DIN ] . 1T TO BE
REFUNDED/ISSUED TCC WERE WITHHELD WERE
INCLUDED AS PART OF PETITIONER’S GROSS INCOME FOR
TAXABLE YEAR 2007;

II. WHETHER OR NOT PETITIONER HAS EXCESS CREDITABLE
WITHHOLDING TAX FOR TAXABLE YEAR 2007 IN THE
AMOUNT OF £4,889,924.00;

III. WHETHER OR NOT PETITIONER CARRIED-OVER TO THE
SUCCEEDING TAXABLE QUARTERS OR YEARS THE CLAIMED
EXCESS CREDITABLE WITHHOLDING TAX FOR TAXABLE
YEAR 2007 AND APPLIED THE SAME IN PAYMENT OF ITS
INCOME TAX LIABILITY FOR THE SUCCEEDING TAXABLE
QUARTERS OR YEARS;

IV. WHETHER OR NOT PETITIONER’S CLAIM FOR REFUND OF
EXCESS AND UNUTILIZED CREDITABLE WITHHOLDING TAX
FOR TAXABLE YEAR 2007 IN THE AMOUNT OF £4,889.924.00
AS WELL AS REMITTANCE THEREOF TO THE BUREAU OF
INTERNAL REVENUE WERE DULY SUBSTANTIATED BY
PROPER DOCUMENTARY EVIDENCE SUCH AS INVOICES,
OFFICIAL RECEIPTS, CERTIFICATES OF CREDITABLE TAX
WITHHELD AT SOURCE, CERTIFICATES OF REMITTANCES
ISSUED BY THE BIR, AND OTHER REQUIRED RETURNS; and

V. WHETHER OR NOT PETITIONER COMPLIED WITH THE
REQUIREMENTS UNDER SECTION 76 OF THE 1997 TAX CODE,
IN RELATION TO SECTIONS 204 AND 229 OF THE SAME
CODE, AND IS ENTITLED TO THE CLAIMED REFUND OR
ISSUANCE OF A TAX CREDIT CERTIFICATE IN THE SUM OF
£24,889,924.00 AS EXCESS CREDITABLE WITHHOLDING TAX
FOR TAXABLE YEAR 2007.10

JLING OF THE COURT

The Court finds the Petition for Review unmeritorious.

10/d,, at pp. 133-134.
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In its Annual Income Tax Return (“ITR”) (BIR Form No. 1702) for calendar
year | )71 pet’ 1 - reflected ince e tax overpayment in the amount of
P7,033,481.00,12 of allegedly excess and unutilized prior years creditable withholding

tax and for the calendar year 2007, computed as follows:

Sales/Revenues/Receipts/ Fees 2 43,938,277.00
Less: Cost of Sales 32,155,527.00
Gross Income from Operation 11,782,750.00
Add: Non-Operating and Other Income 8,244,764.00
Gross Income 20,027,514.00
Less: Deductions 16,611,494.00
Taxable Income 3,416,020.00
Tax Rate 35%
Regular Income Tax 1,195,607.00
Minimum Corporate Income Tax 400,565.00
Income Tax Due 2 1,195,607.00
Less: Prior Year’s Excess Credits R 3,339,164.00

Creditable Tax Withheld for the 15t Three Quarters 2,476,504.00

Creditable Tax Withheld for the 4th Quarter _armannon 2 220 N2 NN

_T-,v D,‘mklnltnnm-na"ment) 12 (7,U33,4581.0U) |

Based on the foregoing, petitioner asserts that from its gross revenues from
commission payments made by various insurance companies in the amount of
£43,938,277.00, and other income in the amount of £8,244,764.00, the corresponding
creditable taxes withheld amounted to 24,889,924.00 (2,476,504.00 plus
P2,413,420.00); and has excess unutilized withholding tax credits carried over from
prior years in the total amount of £3,339,164.00. It then claims that it was not able to
fully utilize its withholding tax credits for the calendar year 2007 and the previous
years since its income tax liability for the calendar year 2007 only amounted to

£1,195,607.00; its “ Prior Year’s Excess Credits” in the amount of £3,339,164.00, which

1 Exhibit “K.”
12 Exhibit “K,” line 31.
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was carried from its Annual ITR for the calendar year 2006, is enough to cover the
“Aggregate Income Tax Due” for the calendar year 2007 in the amount of
£1,195,607.00. Thus, it posits that its total excess and unutilized withholding tax
credits amounted to £7,033,481.00.

In this regard, Section 76 of the 1997 National Internal Revenue Code
(“NIRC"), as amended, states:

SEC. 76. Final Adjustment Return. — Every corporation liable
to tax under Section 27 shall file a final adjustment return covering the
total taxable income for the preceding calendar or fiscal year. If the sum
of the quarterly tax payments made during the said taxable year is not
equal to the total tax due on the entire taxable income of that year, the
corporation shall either:

(A)  Pay the balance of tax still due; or

(B)  Carry-over the excess credit; or

(C)  Be credited or refunded with the excess amount paid, as the
case may be.

In case the corporation is entitled to a tax credit or refund of the
excess estimated quarterly income taxes paid, the excess amount shown
on its final adjustment return may be carried over and credited against
the estimated quarterly income tax liabilities for the taxable quarters of
the succeeding taxable years. Once the option to carry-over and apply the
excess quarterly income tax against income tax due for the taxable
quarters of the succeeding taxable years has been made, such option shall
be considered irrevocable for that taxable period and no application for
cash refund or issuance of a tax credit certificate shall be allowed therefor.

Under the afore-quoted provision, a corporation entitled to a tax credit or
refund of its excess estimated quarterly income taxes paid has two options: (1) to

carry-over the excess credit; or (2) to apply for the issuance of a tax credit certificate

5
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or to claim a cash refund. If the option to carry-over the excess credit is exercised,
t* s es ’lbeirrevocable for that taxable peric * 13

Also it cannot be overly emphasized that in cases of refund, the claim should
be made within the two (2)-year period allowed by law. On the other hand, if the
option to carry-over the excess credit is exercised, the same shall be irrevocable for
that taxable period, and no application for cash refund or issuance of a tax credit
certificate shall be allowed therefore. The “taxable period” referred to under Section
76 is that taxable period which the taxpayer made the choice of carry-over and not to
the next taxable year when the said excess or unutilized tax credits be carried-over.14

In exercising its option, the corporation must signify in its annual corporate
adjustment return - by marking the option box provided in the BIR form - its
intention either to carry-over the excess credit or to claim a refund; to ease the
ad: ~ istration of tax collection, these remedies are in the alternative and the choice
of one precludes the other.15

A perusal of the records shows that petitioner marked the option “To be issued
a Tax Credit Certificate,”16 in its income tax return for the taxable year 2007. Further,
it did not carry-over the unutilized tax credits of £4,889,924.00 to the succeeding

year’s quarterly,’” and annual income tax returns,!® thus, the same may be a valid

13 Systra Philippines, Inc. v. Commissioner of Internal Revenue, G.R. No. 176290, September 21, 2007, 533 SCRA
776.

14 SC&C Cosmetech Co., Inc. v. Commissioner of Internal Revenue, CTA Case No. 6650, June 6, 2005.

15 Philippine Bank of Communications v. Commissioner of Internal Revenue, G.R. No. 112024, January 28, 1999,
302 SCRA 241.

16 Exhibit “K,” line 31.

17 Exlibits “"H,” “I” and “J.”

18 Exhibit "D.”
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claim for refund or tax credit certificate under Section 76 of the 1997 NIRC, as
an d -

And in a number of cases, the following requisites must be further complied
in order that the subject claim may be granted, viz:

1. That the claim for refund was filed within the two-year prescriptive
period prescribed under Section 204(C), in relation to Section 229 of
the 1997 NIRC, as amended;

2. That the fact of withholding is established by a copy of a statement
duly issued by the payor (withholding agent) to the payee (BIR Form
No. 1743-A), showing the amount paid and the amount of tax
withheld therefrom; and

3. That it is shown on the return of the recipient that the income payment
received was declared as part of the gross income.!®

Anent the first requirement, the provisions of the 1997 NIRC, as amended,
particularly Sections 204(C) and 229, provide as follows:

SEC. 204. Authority of the Commissioner to Compromise, Abate and
Refund or Credit Taxes. — The Commissioner may —

XXX XXX XXX

(C) Credit or refund taxes erroneously or illegally received or
penalties imposed without authority, refund the value of internal revenue
stamps when they are returned in good condition by the purchaser, and,
in his discretion, redeem or change unused stamps that have been
rendered unfit for use and refund their value upon proof of destruction.
No credit or refund of taxes or penalties shall be allowed unless the
taxpayer files in writing with the Commissioner a claim for credit or
refund within two (2) years after the payment of the tax or penalty:
Provided, however, That a return filed showing an overpayment shall be
considered as a written claim for credit or refund.

19 Section 2.58 of Revenue Regulations No. 2-98, as amended; Citibank N.A. v. Court of Appeals and
Commissioner of Internal Revenue, 280 SCRA 459; ACCRA Investments Corporation v. Court of Appeals, 204
SCRA 957.
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XXX XXX XXX

229. R very of Tax Erroneously or I rally Collect N

or proceeding shall be maintained in any court for the recovery of any
national internal revenue tax hereafter alleged to have been erroneously
or illegally assessed or collected, or of any penalty claimed to have been
collected without authority, or of any sum alleged to have been
excessively or in any manner wrongfully collected, until a claim for
refund or credit has been duly filed with the Commissioner; but such suit
or proceeding may be maintained, whether or not such tax, penalty, or
sum has been paid under protest or duress.

In any case, no such suit or proceeding shall be filed after the
expiration of two (2) years from the date of payment of the tax or penalty
regardless of any supervening cause that may arise after payment:
Provided, however, That the Commissioner may, even without a written
claim therefor, refund or credit any tax, where on the face of the return
upon which payment was made, such payment appears clearly to have
been erroneously paid.

Well-settled in our jurisprudence is that the two-year prescriptive period
within which to claim a refund commences to run, at the earliest, is on the date of the
filing of the adjusted final tax return.?0 The reason is obvious: it is only when the
adjustment return covering the whole year is filed that the taxpayer would know
whether a tax is still due or a refund can be claimed based on the adjusted and
audited figures.21

In the case at bench, petitioner’s claim covers taxable year 2007 for which it

filed its Annual ITR on April 15, 2008.22 Counting therefrom, petitioner had until

April 15, 2010 within which to file its claim. From the records of the case, the

20 Atlas Consolidated Mining and Development Corporation v. Commissioner, G R. Nos. 141104 & 148763, June
8, 2007, 524 SCRA 73.

2l Commissioner of Internal Revenuc . TMX Sales, Inc., G.R. No. 83736, January 15, 1992, 205 SCRA 184. 9
2 Exhibit “K.”
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The Court, however, is not convinced.
ise of Jardine Llyod Thompson I 1rauce Brc™ s, luc., v. Commissio of
Internal Revenue,30 the Court resolved as follows:

Comparing the income shown per valid certificates vis-a-vis the
income per petitioner’s 2006 Annual Income Tax Return, a difference of
£29,916,993.65 is evident, as shown below:

XXX XXX XXX

Petitioner explains that the discrepancy of 129,244,394.37 was
brought about by the timing difference between the recording of revenue
by petitioner and the recognition by its clients of the creditable
withholding taxes, and the discrepancy of £672,599.28 pertains to the
sublease of its office space which was recorded as a reduction against the
rent expense account in its general ledger.

Nevertheless, petitioner failed to support its claim with pieces of
documentary evidence. Except for the General Ledgers for Account Nos.
100001 (Brokerage and Others) and 120003 (Profit Commission), nothing
more was presented by petitioner to bolster its claim and convince the
Court that it deducted the rental income of 12672,599.28 from its rental
expense for the year 2006 and that the £29,244,394.37 discrepancy in its
revenues from sales of services was merely due to timing difference.
Petitioner should have submitted documents such as, but not limited
to, lease contracts, breakdown of the rental expensc per income tax
return, books of accounts such as general journal, detailed general
ledger, sales journal, sales invoices/billing statements, official receipts,
prior year’s income tax return or any other document whereby the Court
can verify that it properly reported the income related to the claimed
CWT either in the current or prior year. Petitioner’s non-compliance
with the third requisite is fatal to its claim. (Boldfucing supplied.)

Also in the case of Havi Food Services, Phils., Iuc., v. Contnissioner of Internal

Revenue,3! the Court ruled in this wise:

30 CTA Case No. 7916, September 23, 2011. /
31 CTA Case No. 7735, February 28, 2011.
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Based on the documentary evidence presented, petitioner’s
reported gross income in its Annual Income Tax Return for taxable year
0€ nc at ke 4,00 J0,b ©  “Hwnas T ws:

XXX XXX XXX

On the other hand, the total income payments for the same year
per BIR Form No. 2307 amounted to £229,131,716.50, detailed as follows:

XXX XXX XXX

From the foregoing, it is apparent that there is a discrepancy of
P27,547,704.50 between the total gross income reflected per petitioner’s
income tax return vis-a-vis the total amount shown per BIR Form No.
2307. Here, petitioner failed to reconcile such discrepancy.

While the Independent CPA reported that out of the total income
of B228,510,328.59 reflected per BIR Form No. 2307, it was able to verify
that the amount of £208,939,481.04 30 was recorded by petitioner in its
books of accounts and declared in its income tax return, this Court cannot
confirm said findings due to petitioner’s failure to present the source
documents, such as invoices and official receipts, upon which the
in ne amount of R208,939,481.04 was based.

In view of petitioner’s failure to prove that it declared the income
upon which the substantiated creditable withholding tax of £4,995,370.31

for taxable year 2006 was withheld, the refund claim cannot be granted.

(Boldfacing supplied.)

Applying the foregoing in a similar case, the Court likewise held that failure
of petitioner to present documents such as, but limited to, official receipts, sales
invoices, detailed general ledger, sales register, reconciliation schedules or any other
document whereby the income payments related to the claimed creditable

withholding taxes may be traced and confirmed as forming part of the taxable gross

income reflected in the Annual Income Tax Returns, is fatal to its claim.3?

32 Winebrenner & Ifigo Insurance Brokers, Inc. v. Commissioner of Internal Revenue, CTA Case No. 7764,

August 17, 2011. 7/)
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This Court as a court of record is required to conduct a formal trial to prove
every  ute aspectof a.” 'm.33 At this juncture, it is to be stressed that petitioner
as a claimant has the burden of proof to present all that is required for the successful
prosecution of its claim. Hence, mere allegation is not evidence3 and is not
equivalent to proof.3>

Since petitioner failed to fully support the discrepancies, and the same cannot
be verified whether the income payments in the amount of £51,599,872.94 and its
related creditable withholding tax amounting to £4,871,334.32 were actually
declared in its 2007 Annual ITR, the third requisite was not duly complied.

In sum, the Court has no option but to deny the subject claim for
refund/issuance of tax credit certificate of excess/unutilized creditable withholding
taxes for the taxable year 2007.

WHEREFORE, the Petition for Review is hereby DENIED for insufficiency of
evidence.

SO ORDERED.

% Commissioner of Internal Revenue v. Manila Mining Corporation, G.R. No. 153204, August 31, 2005, 469 SCRA
571.

3 Martinez v. National Labor Relations Commission, G.R. No. 117495, May 29, 1997, 272 SCRA 793,

% Philippine National Bank v. Court of Appeals, G.R. No. 116181, April 17, 1996, 266 SCRA 136.
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WE CONCUR:

OLGA PALANCA-ENRIQUEZ AMELIA R. COTANGCO-MANALASTAS
Associate Justice Associate Justice

ATTESTATION

I attest that the conclusions in the above Decision were reached in

consultation before the case was assigned to the writer of the opingon of the Court’s
Division.

» gtTISTA
ate/Justice

“hairperson

CERTIFICATION

Pursuant to Section 13 of Article VIII of the Constitution, it is hereby certified
that the conclusions in the above Decision were reached in consultation before the
case was assigned to the writer of the opinion of the Court’s Division.

ERNESTO D. ACOSTA
Presiding Justice



