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DECISIONM

This is a claim for the refund of alleged unapplied
creditable withholding taxes on acguired assets for
taxable year 1990 and 1991 in the total amount of
F735, 715. Q0.

Petitioner is a dowmestic banking corpopration dualy
organized and existing under and by virtue of Fhilippine
laws.

In the early part of 1992, the Cavite Development

Banhu (CDBY, also a domrstic banking corporation was

2

.Y .
merged  with  the Petitioner with the latter as its

surwvaving entity. With the merger, Fetitioner being the

swvivang entity, acgquired all assets of CDA.
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During the period firrom 1990 to 1991, CDR scld some
acquired assets in the course of which, it allegedly
withheld the creditable tax from the sales proceeds which
amounted to P755,715. 00,

In said years, CDB filed income tax returns which
reflected that CDB incurred negative taxable income or
losses for both years. Since there was no tax against
which to credit or offset the taxes withheld by CDB, the
result was that CDB, accoﬁding to Fetitioner had exncess
creditable withholding tax. 4

Thus, Petitioner being th; swrviving entity of the
merger, filed this Fetition for Review after its
administrative claim for refund was not acted upon.

Is Petitiaoner legally entitled +to 1its claim for
refund?

.Ne answer in the negative.

T In its pefitiun for Review and in the Memorandum,
FPetitioner alleged that CDB withheld the creditable
withholding taxes from the sales proceeds of its acguired

assets. It would seem, therefore, firom the allegaticn

that CDB  was the taxpaver (recipient of the income) and

. the withholding agent at the same  Limp gf 1ts own

tranzactions. In fine, they are one and the =ane.

Rlthough i1t can, of couwrse, be argued that the Tanx Code

does not specifically’ probibit the taxpayer from

. 97



DECISION
C.T.A. CASE NO. 4972

withholding its own tax, yet, this Cowurt finds 21t rather
amusing as 1t iz not i1n accordance with the nornal
practice. Under the facts presented, CDB &as seller of

capital asset

[ hi

is really the one liable to pay the
creditable withholding tax. Thus, We see no reason why
CDB cannot pay for the ' tax 1t 15 responsibrle to pay in
the first place under the expanded withholding tax
system,

However, 1in the casze at bar, petitioper did not pass
the Couwrt’s scrutiny 1n proving ﬂbs claim for refund.
The documenls presented by the FPetitioner were not
sufficient to warrant ‘that CDB withheld and remitted the
withholding taxes courresponding to its own sale of
capital assets. The variaous Central Bank confirmation
receipts and BIR official receipts and payment orders
presented by petitioner (Exhs. "I" to "1;36"), although
all in the néme of CDB, are not conclusive evidence as Lo
the actual payment and remittance of +the withholding
tarxes pertaining to the sale of CDB’z capital assets.
The exizting doubts are-due to the following:

1. The amount of%incdme payments received by CDB
cannot Dbe ; ascertained by the mere presentation of
confirmation receapts. The BIR Form 1743.1 is needed, as
reguilred under S5ec. 10, Rev. Regs. 6-05 of the cxpaﬁded

withholding tax regulations, for the puwpose or at the
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very least the annual retuwrn (1.e., reconciliation
statement of guarterly payments and list of payees and

income payments), required under Sec. 3S1(d) of the Ta=x
Code, to be seabmitted to the Commissioner of Internal
Revenue wherean the Court can check if the said payments
of ta»x are indeed done by the CDB for its own account by
listing its owp name as one of the recipients 2fF the tax
1t paid.

. It can not be well =said that the amounts paid

and remitted +to the BIR were for $PB‘5 account and not
for the other pos;ible payees of Qithho]ﬁjng taxes which
cpB maqulso be liable to remit as a withholding agent.
3. Some confirmation receipts and payment orders
even refer to payments of capital gains tax (Exhs, "I-4"
to "I-77, inclusive) while others were not readable
(Exhs. "I-21", "I-33"). This contradicts the claim of
Petitioner that the withholding are for creditable
withholding tax at source under the expanded withholding
tax systemn, Revenue Regulations No. &6-—-85. Moreover,
corporations are not even reqguired to pay in advance, by
way of withholding, tax gﬁ'cap:tal gains.,

From among the reguirements set forth in claiming
for the refund of excess creditable withholding taxes

which are:
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1. that it (petitioner) filed & claiwm
for refund within the 1two () year period as
prescribed under Section 232 {(now 230) of the
National Internal Revenue Code;

. that the inconme upon which the taxes
were withheld were included in the retwn of
the recipient; and

Je the fact of withholding 15
established by a copy of statement {(BIR Form
17432.1) duly issued by the payor (withholding
agent) to the payee, showing the amount paid
and the amount of tax withheld therefrom.
(Sec. 10, Rev. Regs. 6-835; Citytrust Finance
Corporation v. The Commissioner of Internal
Revenue, CTA Case No. 4134, November 11, 1991;
Citytrust Finance Corporation {formerly
Investors Finance Corporation/FNCB Finance) v.
Commissioner of Internal Reve@ﬁe, CTRA Case No.
4046, February 24, 1993; and Paseo Realty and
Development Corporation v. Commissioner of
Internal Revepue, CTA Case No. 4254, August 10,
1993; Commissioner of Internal Revenuce v. Court
of ‘Tax Appreals and Paseo Realty and Development
Corporation, CR-G.R. SP No. 32927, February 28,
1994) .

only reguirement number one was satisfactorily met by the
Petitioner. The second and third reguirements were not,
FPetitioner failed to =zhow that the income (portion) npon
which the taxes {creditable) were withheld were included
in its return. Thus, the Court cannot ascertain whether
the 1ncome pertaznzng to the alleged creditable
withholding taxes were gncluded  1n the 1990 and 1931
inceme tax retwrns of CDB which the Fetitioner submitted
in evidence. Fetitioner also fell short in complying
with the third requirement when it did net present the

BIR Form 1743.1 required by Revenue Regulations No. 6-85.
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Well—-settled 15 the rule that claim for ryrefund,
being in the natw-e of an exemption from taxkation, must
be strictly construed against Petitioner (Insular Lumber
Co. v. Cowrt of Tax PAppeals, 104 SCRA 710 [198B11) and
failuwre to do so would be fatal to its clainm.

Based on the foregeing, Ve therefore, canncot grant
Petitioner’s claim for refund as 1t miserably fsiled to
sufficiently support its alleged 1right to the refund
sought.

WHEREFDRE, Petitioner's c]aimégor refund 15 hereby
DENIED for lack of merit,

S0 ORDERED.

S o A S N

ERNESTO D. ACOSTA
Fresiding Judge

WE COJCURS

L W GRUBA

oci1al Judge

y, Z? ¢W/7
A~ X

HRAMON 0. DE VEYRS
Azzpcsate J 3
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CERTIFICATION

1 hereby certtify that this decision was reached

after due consultation among the members of the Court of

Tax RAppeals in accovdance with Section 13, Rrticle VIII

of the Constitution.

wazcz%

ERNESTO D. RCOS
Presading Judge
Cawr-t of Tax RAppeals
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