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PECISION

The patitienar is engaged, =moung cthurs, in
the business of selling water to foreign vescels in
the port cf Cebu, Frem Uctober 10, 1956 te Serte
ember 18, 1958, 1t peid a total of $4,251.24 as sales
tax et the rete of T: on its axoss sales of water in
the sum of "60,732.00, pursusnt to Section 186 of the
Metional Internal Fevenue Code. Howaver, undey ToCe
tion 191 of tiw leveruve Code, as swended by Gepublic
Act No. 1617, effective fugust 24, 1956, persons sell-
ing weter are subject to the rercentage tax of 3%
of their gross receipts, so that retiticmer made an
overpsyrent of 4% of PEO, 732,00, ox P2,420.28. Meale-
fzing thaet 1t had nede en overpeynent of the tam,
At filed e written clatn for refund of M2,429,.20 with
respondent on Septerber 24, 1998, Not having re.
ceived any sdvice of Liwe actiom talen on said e¢leim
by respondent, petitioner reitersted its claim for
refund in snother letter dated June 6, 1996, Nei-

ther of the tweo letters of petitioner vas ahewered
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by respondent. On July 27, 1939, petitioner fu&‘!
2 "PETITION FUR JEVIZY® with this Court seeking the
sefund of the seid sum of #2,429,2¢, with interest
at the legnl rate.

I his enswer, respondent sdmits the cverpay-
ment of the tax by petiticner in the sum of »2,429,28
However, he maltitains that the excees payments nede
from Ggtcber 10, 1956 to July 10, 1957 in the sum of
#1,041,20 can not be refunded since the *FETITICN FOR
REVIEW® was filed only on July 27, 19%9, which is noxe
than two yesrs from the dates of peyment of szid a-
mount, Yith respect to the excess rayments: made from
August 8, 1957 to September 18, 19%8, in the sogre-
gete smount of V1,388,068, covercd by the two-year
period, respondent *interpvses no objecticn® to the
refund, but without interest.

The two main issues ralsed in this “arpeal® or
SPETITION FOR T-E\I'Jh'-ﬂ'l ares (n/ whether or mot reti-
tioner ie entitled tc the refund of #]1,041,20, and
t!{mm: or not the Covernment s lishle o nay
interest on the smount to be refunded.

In connection with the first issuwe, it is cone
tended on behalf of petitioner that “eection Mo of
the Revenue Code requiring that court action for Yee-
covery of an internal revenue tarx muet be instituted

1 The terme "arpeal® and “petition for review" axe
obwvicusly inappropriate in cases of this nature, there
being no decision of the Commissiongr of Internal feve
enug wiich is sought to be “reviewed”,
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within two years frow the date of nayment hae hean
repaaled by Perublic act Wo, 1129, OUn the cother hand,
respondent cleims thet there is ne eonfliet butween
the two lewa and that the twoeyear requirement o Yo-
vided in Zeection 306 of the fevaesue Crdae is still in
force. Zection 306 of the Ravenus Code and Sactions
7 snd 11 of Rep hlic Aect He. 1128 axv renroduced be-

Llows

g O3

ox iilgeally ¢ t oy
precesding ehali ined in any
court for the meecovery of =2ny national
internal-psvenue tax hercafter a d
to have heen exronaocusly or illegally as-
sesned o caliectad, oxr of any penalty
¢laimed to heve been collected without
avthority, or ef vy sum alleged to have
tgoen exges:s oF in any manner wryongfully
collipeted, Antil a2 ¢laiw for refund cp
crodit hes been duly {3led with the Cole
jacter of Internal Aevenued but sueh guit
ar proceeding may be msintained, vhethex
exr Aot such tax, peneliy, or sum has been
pald under protest or duresses in mg
casey ne such suit ox proceteeding shall be
begun after th:e expiration of two yspars
from the date of payment ¢f the tax or
waltfo" '

“SLGe T W‘O The Court
. of Tex ~vesls shell exercise exciusive
appellate Jurisdietion to review by ap-
pesl, as hexein provided <

i

(1) Decigions of the Colleectox of
Intesval Acvenug in cases invelving dis-
puted assessiwnts, relunds of Intomal
revenue taxes, fees or cther enarges, ren-
alties imposed in preleticn thersloy or
vkher matiers arising under the Matienal
Internal Revenus Coda ox othex lew <x part
of law sdministerved by the Pureau of ine
terhizl “wvenug)

M2) Sagisions of the Comaissiongx of
Custars 4in ca2tes favelving liabdlity for
customs duties, teen cor other money chargess
selzure, deteantion or relasec of property
affected; fines, forfeltuves or otior ene
alties imposzed in relation thexetu; or other
matters arieino under the Customs Law or
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other law oy rart of low sdninlistered
by the Buresu of Customss snd

*(3) Decisione of provincial or city
Foards of Asscaement Arpeals in ceses
invelving the assessment and taxation of
real nronerty or cther motteres gricing unme
der the assesement Law, including rules
and reculations relative thercte,”

"REC. 1ll. *he may sppegls -

- ANy person, association or core
nerztion adversely affected by 2 decision
oxr ruling of the Ceollecter of Intermmal Rev-
enue, the Callector of Custore or any
provincial or city Foaxd of Assessnent Ape
reoals May file an apreal In the Couxt of
Tax als within thirty days after the
receipt of such deeision o ruling. :

*No arpeal token to the Couxt of Tax
Appeals from the decision of the Collec~
tor of Irternal Revenue or the Ceollector
of Cugtoms siiall suspend the payment,
levy, distrzint, r sule of any prop-
ortx of the tu:pﬂo: for the satisfaction
of hiec tor 14ability ee provided bv exiet.

ing laws 2%. That when in

the opinien M collection by

the Bureau of internal Revenue or the Come

piscioner of Custome wey jeopardize the

intexest of the Government and/or the tan-

payer the Couxt at any eotaae of the preceed-

ing may suspenc the said collection and

require the taxpayer either to depoait the

amount claimed ox to file a surety bend

for net more than double the amount with

the Court.*

‘“getion 306 of the Revenue Code provides that
in cate an intemal revenue tox has been errongously
or illegally paid, the taxpayer, to be entitlied te
the refund, must {ile with the Commiseioney of lnter.
nal kevenue a written cleim for refund within two
years from the date of payments If the claim for re-
fund is denied, court action must be instituted also
within two years from the date of payment of the tax.
In sny case, court action must be instituted withir

two years from the date of payment with oz without
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a decision of ths Comriesicner.

With thse enactwent of Republic /Act No. 1125 and
the establishment of the Court of Tax Appeals in
1954, the jurisdiction cver cases involving refunds
of internal revenue taxes ws; transferrved from the
Courts of First Instance to the Court of Tex Appeals.
Ssction 7(1) of moid Act provides that the Court of
Tax ‘ppenls shall evereise exclusive arpellste jurise
diction to pgpview hy sonesnl deciciops of the Collece
tor (now Commissioner) of Internal Revenue in cases
involving yefunde of internal revenue taxes. And
Tection 1l nrovides thet any person edversely affect-
ed by s degision or ruling of the Commissioner of Ine
ternal Revenus “may file an gpgasl iIn the Court of
Tex Appesals within thizty deys after the receipt of
such das or zuldipg.*

t will be obperved that while Section 206 of
the ilevenus Code has not been expressly repezled by
Hepublie Act Noe 112D, Section 21 of the latter Ast
provides that amy lew or part of law inconsistent
therewith "is hereby repeanled®, It ie, therefore,
necessary to determine what portions, ii say, of Sec-
tion 30U€ of the mvenue Code are ineoneistent with
Republic Act Noa 1128 |

Tasre is nothing in Henublic Act Noo 1129 in
reaeard to the filing of a written claim for refund,
.0 thgt the requiremunt iR Seetion 2w of the fevenue
Code that 2 written claim for refund must be filed
with the Commissicner of Internal HRevenue within two
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yeers from the dete of poynent is still ir force.
{Johnstor Lunber Cue, InGe ve Court of Tax Appeals,
Ge Fo Noe L9202, Apxil 23, 1957, )*Hemver. the re-
quirement in Tectiom 306 that court sction mat be
instituted, vith ox vitheut a decision of the Commise
sionex, witiln twe jyeazs frun the dete o1 paypwnt of
the tix oy pensliy scught to Le recivered ir scmittede
ly 4p condiliet with “setdime 7 sed 11 of Far ublic sxt
Noe 1128 (Colleqe ui Cxel and Dental TLIGBIY Ve
Court of Tax ippeals, Uu he lite Leil 446, Jon. 28,
1998, ! The jurlisdiction of the Coat of Tex /ppesls,
in czces fnvolving redunde of iptermal muvenua Ltaxes
and penalties, as picvided in Section 7 1s limited

of the Cormissionex of

Intexnal Revenvwa, and a Ltaxpayer who is not satisfied
vith 2 decision of the Commissicner must guogal %
sadd Court "iihdp O daye aflar los receiot OF sugch
dacisien ox rulingle i}/accmdan:a with Scetien lle
Bepukblic et voe 3125 Pequires that there be a deci-
edon or reling of Lhe Commdssioner and thet cuch

decision ovr reling muct be gpocaled witiln 30 days

aftexr recelpt tuercoef, vhiile Seciion 276 af the ieve

enue Loig requires that ccuxt action wust e Insti-
tuted wditalr two yeaze from the date of peysent of
the tex or penaliy, with or witaecut a decision ox
ruling of the Commigsioners Suzely, these ;rovisions
cannot stend Logelhwr and the provisiong of Heowblie
Act Hoe 1128 must be decmed to aave superseded the

inconsistest previsions of Sectlen 3C6.
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Howgver, the majority of this Court is of the
opinion that the requirement in Section 306 thet 2
taxpeyer suat institute court aetieh {an “appeeal®
to the Co. .zt of Tax Arpesls) within twe yesrs from
the date of payment of the tax or penalty without the
neceseity of walting fcr the decision of the Commise
sicrexy is still in force, c¢iting I's J. Kiegner & Co.
ve Devid, Goe Re Nos LaB5163, April 22, 1953. This
opinion hae heen sustained by the Surrere Court in
the recent caser of Collecter of Internal Revenus ve
Sweeney, Go R How l=12178, August 21, 1939, and Gibbe
ve Loullector of Internal "evenue, G, H. Mo, Lel3453,
Fehrueopy 29, 1960,

The writey of thie opinion is not unaware of -
the rule that judges of lower courte are hound by the ‘
deelieivns of the Mdghest Court. owevei, it is his
henest belief thet the questions involved in the inter-
pretetion snd sorlieczticn of Section 306 of the leve
enus Code and Spctions T and 11 of lepublic Act Neo,
112% were not adequately and carefully oresented in
the “weeney ond CGibbe cases so that there is need for
2 reexsmingtion of said questions, The writer has
deemed It provery to suogest & reexaminaticn of said
cuestions to rrevent injustice, and in this he hes
found comfort in the wozds of wigdom of the Suprere
Court, sceaking throuanh Mr. Justice JsB.l. Reyest

cu.l.nrﬁii: ;;:‘mmuin fm?.ghﬁ:

able", yet "more importent than hing

(Phidippine Tast Cor ve Nitchalis 39

Phlle 36 ) and act wpon that belief. varx
greater wischief would encsue {f courts
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were to rigidly asdhere to a non-final
resolution merely for the szke of cone
sistengy, refusing to correct it awen
ifisubsequantly convinced that the action
taken {# unjust or erronecus. (Refeel C,
Wﬂ‘ Ye Al‘mii‘| et Y . Ga 4o o
L=}3861, August 8, 19%8, )

The nrobleme involved wore disgussed at length
in the majoxity and dissenting epiniomns in rarscale-
Cumaus Consolidated Mining Ceo, v. Blaquere, C.‘!‘.A-‘
Hee 211, August 22, 1956,) and for convenience the
nertinent nortions thereef are rerroduced belows

» x x

As hearetofore stated, the rnetiticner
herein has coemplied with only ore of the
two requisites menti med in -«ction 26 of
the National intermal Hevenue Code., It
filed & formal claim for refund with the
Collector of Internal fevenue of the coma
peneating tax naid by it in the snount of
PATE.OP within the statutery peried oi two
(29 years. llewevey, it filed ite present
action for refund of said amount before
this Courxt by way of a "Petition for Review®,
four (4) monthe snd fourteen (14) doys bee
yobd the statutery rerxieod of twe yesrs fixed
undexr section 36 of the fizgtional Internsl
Revenue Code.

On the other hand, the petiticner has
couniied with the provision of section 1l
of Republic set Neoe 1125, by filing its cre-
sent setion before this ecourt for the recovery
of the taxes reid, within the statutory prere
jiod of thiyty {ECJ doyse 1t appears that ree
titiovner received omn Uetcher 26, 1955, the
letter of the Collector of Intermal Hevenue
dated Ogtobex 20, 19956, deny its recuest
for refund oi the amount of P47V8,(8, From
this decicsion, an sppesl wes interposed bee
fore this Court by way of a "Petition for
Review® flled cn lovenber 23, 1958, which, ob-

lunt appealed, 99 thet the issuvs ra3ised there-
in have not been pessed upoh by the Supreme Court.
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viously, is within the stetutory period of
thirty (3C) doys fixud undar section 1l of
Rerublic Set e, 1125,

¥e held that section 1l of Republic Act
Moy 1125, ha= ., PEpealod t.z implicetion all
the provieions section 306 of the lational
Intemal Revenus (ode. It has, in a way, caly
modified rome of them, CoNrts are especieily
averse to Tepesle by implication. “Since Laws -
are presumed to be pasted with deliberation,
and with full knowledge of exiging ores on the
agme subjeect, it is but veasongble to cormelude
that Congress, Iin pascing 2 statute, did not
intend to interfere with oxr abregate aay former
law xelating te the ssre matter, unless the
repugnancy between the two ia irrecconeiliabla,
In ether wordse, tenenis by implication may be
resorted to by the Courts only as @ last ree-
course whers under mo rensoralble hypothesie
can the provieidns of both be construed ss €0
existinge [(pre. 949, 501, Vels, 50, Ameriesn
Jurisnrudence. d

In the ryesent czso, the conf lict between
the two previsions is nore apparemt than zeals
They couvic essily be reconciled, whien it is
the functicn of slstutory censtruction to ef-
fectuate, if possiule, to give 1ife to the en~
tire enzctment,

For the future guidance of taxpayar e¢ as
not to deprive then of their day 4f couzt, the
fellowing rulea z22e rapthwaj g LAXing lee
garding e¢lalms for refTumnd of national intemmal
revanue tavif.

X In order t¢ c¢onfer jurisdiciiaon upon thise

Court, the usual cloim foxr vefund or credit as

3 eandition npecadant, should bo filed with the
Collector of Intemnai Sevenue within twe (2
years fros tag Jdate of payounit, (Weetion 306)
fationsl Internsl Revenue Codes P, J, Kignay
(e, Lide v. 3atuznine David, gupgals A sinple
proteet 2t the time of paymont ox previcus ohe
Jegtiene 1o e tax d6scased go take the
lace of tihe required claim for refund (%S-niiago
glamjo Vo Colleclor of Intesnal Revenude SUZs )e
The filing of the petition for veview bofoxe
thie Court Y the ‘;axpm: for the recovery ud
taxes naid suould be m within thpgry (32)
days [rom xeceipt o1 thae rulings vider oxr decis
sion of the Collgctor of Internal Revenm deniye
ingy the claim for mefund (section li, dAepubiic
Agt Nos 1125) and in no instance mey the setion
be filed after twe (2) ywars fzom the dute

¢of payment (section 306, MNstional Internal Heve
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enue Codgj Cei.ni. Case iic. 80y Bay View iHotel,
Ine. v. Collactor of internal Revenues CTA Case
Hee 121, Colluge of Czal and Lgntal ZFurgery

ve Collector of Internal Rev | R

For further clarification, we shall illus.
trate lwoeunder the wmodes of applying the twe
periods of rrescription now in ion, adepte
ing as a commcn stariing point Januszy 2,

1995, a= the date of payment of the national-
internzl zrevenue tax scughti to be 1cfunded,
e are adeopting this date ae the starting roint
becruse st that time all the rrovisions of leg-
public Aect e, 1125, which wae approved on Juhe
16, 1994, wvere already 4in full force and eoffcet,

K Coge l. let us say thet after puying on
January e 19551 2 naticn~l internal-revenue
tax {this inciudes compensating tax under set-
tion 18(d) of the lational Internal Revenue
Code ), the taxpayar filed on Fehzusxy 1, 1995,
a formal claim for its xefund with tie Collect~
or of Intezinal Savenuee On March 1, 17538, the
taxneyex received a reply letter from the Cel-
lector «f Int.rnal Hevenus danying hils xegquest
for refunds inder “section 1l of Republic Aet
Noe. 1125, the taxpayer has \;n.},!bthtﬂ\ {30)
days counting from lezech 2, 1955, within which
to tile his petiticn {ox zeview befure this
Court contesting the adverse ruling of the
Collector of Internal Revenus reyusding his
c¢laip for refumnd. This should be sc, because
if the tawpaysx were xeally sincere in having
his case deecided by thir Court ae promwptly 2s
possible, ne ney, indeed should, ccorerate by
svailing himself of the thirty (30) day period
prescriled in swction 1l of Ffepubiic et He.
1128 {C. T. A. Case Ho. 256, Cancy ve Cellec~
tor of Internal levenite Jo A8 T8 a5 the guveIne.
ment 1s concegmedy it s Just as much imterest-
ed in having the tax refund gose decided by
the courts as expeditiously 2 poseible, so
se to know deflnitely {or apprepristivn pure
poeas, the status of the money within it= cof-
fer socuaht to be reiunded (Santizuc Berwejo
ves Colluctor of Intepnal Ravenue,
after the lapse wi the th.irt‘l-dar period prese
cribed in section 11 of Depublie Aet No, 1129,
the ruling or decision of the Caollectvz f
Intornal Revenue denying the cleim for refund
beconmes final, and no court in the MMilippiees,
from the highcet to the lowest, M8y yeview
sedd zuling cr decision underxr sections 1l awd
18 of Republic fet Yoo 1120, The taxpayer,
therefore, way nu longex svail himseld of ‘e
remaining period of around 21 months up to
January 2, 1957, (seetion 5S¢, Mational iutele
nal fevenue Code ) within which te file hie
action before this Court for the refunmd el tiwm
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taxes naid on Janusry 2, 1955, By give
ing him this edditional pexicd of 21 wmonthe
within which to {ile his sction for refund
before thie Coust, we would in effect te
legislating en exception to the spplicabilde.
3 of the thirtyeday reriod {ixed under sec-
en 11 of lie Act Mo, 1129 in tax e~
fund cases, vhen the sforesald 2ct provides
for nons. Taxes are the Ifeblocd of the
government and their prempt and cerxtain
availability and ip need (Sull ve UsSe
260, 19 1. dd. 3427). Congress crected this
Court principelly to speciclize in, to central.
ige enc - the dispesal of Lex.
customse yeal estate asce caces throuds
out the archipelage (pp, 2208, 22iC, 2211, Vol.
1, Yo, 65, Congressional Record, House of
ferregbntatives J.

Casa 2, Let ws say that after peying the
tax on Jamuryy 2, 1905, the eyer filed his
formal eisin for its refund with the Collector
of Intemal Fevenue on Pebruary 1, 1958, Fer
one reason or another, ii tit-nk the Collector
of Internal Revenuse one (1) year ond several
menths €0 reply to the taxpeyer®s letter of
Februazy 1, 1 The taxpayer finslly re-
cwviver the reply letter of the Collector of
Intemal “evenue denying hie elaim for refund
on Dgcenber 26, 16%6. ' has, under section
306 of the Nationasl Intemal Revenue Cede, only
seven {7) dan within shkich ts 1ile hie couzt
action for the vefund of the tax paid, After
Jmu:g‘za 1957, the twowyear etestutory poxied

res in the last mentioned cection of the

eticnal Intermaz}l Revenue Code would havs expdired
snd following the deciesicn of the Supreme Court
in the Fiensr case, the Courts ne longexr have
Jurisdiction ower the case.

_ Howevex, if we are to wpply section 11 of
Republic Act No., 1125, the taxpeyer hos thirty
(20) days counting from December 27, 1956 or wp
to January 29, 1957, within which to appesl the
adverse rulino of the Collector of Internal
fevenue to thie Courts The Questian now jist

i s
s a4 i

B e ety [

_ + spoenl LO thie
Court? "e be end 8o held, taet under 1§g

L 4
cirecunetsnces, the ¢ r hes only seven (7)
days ¢ from De r 27, 1936, within

ch to file hie appeal te this Courte To rTule
otherwise, would be tantamuunt to Julicial legise
lation extending » period of prescrirtion fixed
by lawe The texpayer could have svaicdad 2 last
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minute rush and being pressed for time in
the rreparation and filing of his petition
for yeview had he, let us say, one month

or 20 before the expiration of the two year
peried, gone shead with his court actimn as
ruled In the Kiener case without waiting

up to the eye of the deadline for the zenly
of the Collector of Intemal Revenue. After
all, he has alyeady given the Collectorxr
enough time to reply to his claim for 3e-
fumd, Anyway, should the anticipated reply
come later, close befoxe or after the dead-
line, t!u ph&dinqn already filed could

etill be m with leave of
court. {ucuon 2, rule 17, Mules of Courts
Cuyugan v. Dizon 79 Phils £0.94, )

Case 3, The casc of the petitioner hexe~
in is coversd by the illustration.

Let ue say that after paying 2 national
internal-revenue tax on January 2, 1955, the
taxpayer on Fgbruary lst of the sasue year, filed
a fommal claim for its refund with the Collector
of Internal Fevenues. The latter, for one reason
or another, z2s¢ had happened in the present case
as in the Kiemer case, fails %o reply to the
elaim for refund within two (2) years from the
date of payment. Under the cizcumstances, as
was held in the Fiener case, the taxpayer “hav-
ing filed his claim and thu Coliector of Intews
ﬂl]. @ vent hgvinn I.'uld ﬂph thn tc ﬂuﬂy it,

i g irthcr nud-. in 8]
:ma'n: s¢ as not to d-p:iw him of his day
in court snd the prowpt adjudiestion of fiis
 enmay he is left necessity ¢o
conelude h-fnm thn 3 i.ntim I°%

F1OG, LH : =

has h“a pctor of Imteznal
Revenue no aetion was taken thereom by the
latter during the sald period. The taxpayer
need not wait Mﬁnuﬂy for a decisicn ox
ruling which may or may not be fortheoming and
which he has no legel right to expects 4As the
Mm caurt said in the ¥isner €aso,

Lheir ' mr nhm.d not
qo to co.xt !’u& he 1e nﬂtﬂhdﬁ the Ceole
lector's acticn.® The taxpayer may, indeed
should, rroceed without waiting for the decie
sion n; the Cellector of Intermal Revenue, to
file his petition for roview before this Court
on or within & resscnable time before the
expiry date of the statutory peried of two
years nreseribed in section 306 of the Hation
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2l Intemnasl Revenue Cude.

It nig‘s(l_ be argued that withou
mﬂ; of the U¥llisctoer of Intan‘i‘éfﬁze

nying axpayer®s clainm for refund
there veuld F 2 ne decigicn, sz&n:

oX ruling that this Court W
IPView Undexr e*ecti ne 7 and 11 of Republic

Aet Ne. 1129 Indeed, that would be the
c2-e 1f wo were to intexrpret the twe last
eited proviedong of Fepublic Act lo. 112%.
in their strict literzl sence. ‘iowever, wa
realize that by following such an unresson-
akle Intarpretation, the taxnayer would de
leit at the merecy of the Collsctor of Intere
nal Revenue, witheut any rositive :nd oxpe-
dient relief from the Courts. Let us say for
eXmmis «= am! thie e net a remote peseidia
1ity e tist after receiving a formal clain
for refund from the texneyerxr, the Gollecter
cf intemnal Jevenue or his subcrdinates,
for one reason or snother, or for no rgason
2t 211, would just let the claim for xefund
gother “ust in thedr office Tiles without
acting on it for several years ©x not at
a3ll, It has happened onge and §% ean hape
ven ageine In the Kienur case, it took the
Bureau of Intomnal Revenue owor tre vesrs
to rerly te a simple elaim {or pefund of
the taxmeyers In the present case, the claim
for vefunc wos [iled with the respondent on
July 30, 1953, apd war not acted upon until
October 20, 1995, when it wes formelly de-
nigd, Again, it tock the Dureau of Inteox
nal Revenue, two (2) yesrs and thzee (3)
monthe o0 veply to petitionerts claim for
refund coneisting of only one page whieh
it could have vary wall been done on the
vary same day or @ few wesks sltor it was

: gc&lved- ol 25 1, as Lntﬁnd&_eg by lgoube

€ ‘et Hee 1125, the rullw, ogdetr oy deecis

gion of the Cellscter ©f Imternal ‘svenus
that way e ercazled %e thie Court need not
b€ ag sleforete nd ewxhaustive #c those Tee
quired of courts of recoxd, In 2, G G Re
H0s L7284, decided on December 19, 1955,
the Supreme Court hes held thst » simpile

28868 or letter of demand sent by the
ollector of Internal Revenue %o » tawrayer
® @ sion contemp Iation

3 5 of Gxeculive Urder Ve, 4C1-A,
In CaTohe Came Neoe 229 entitled “Angel
faracs ve resu of Internel fevenue®, as
well a= in two cther cases, we adopted the
sare view by considering an assessment and
# letter of demand ae 2 decision of the Celw
lector of Internal levenue within the cone
tennlation of sections 7 and 11 of Republie
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Act No, 1125, ‘se¢ also Bull v. U.%. 295
Us Se 247)

Supposing that in t Ium te comm,
s much toc partisan and/or inept Collector
of Internal fevenue is appointed by misteke,
end out of politicel considerstions or sheer
incompatence, he refuses oxr fails to act
upon a taxnayer's c¢laim [or refund during
a8 period of say three, five, seven, ten
years or neve Undar the circumetances,
what possible relief could there be fore
the taxp J“ in order to obtain an oarl;
on by this court of his gcase for
tox refund? "¢ s¢e none, 1f v are te in-
turpmt strietly the provisicons of mtimn
T and 11 of Republic “et Mo. 1129 e~
quiring that a ruling, ordexr or siom
on the claim for refund be first obtained
from the Cellector of Internal Revenue in
black and white, before assuging Jurirdic-
tion over the ¢t uwr's sppeal to this
Courte It might that » peti-
tion for ml be the p r TeR=
edy of the taxprayer against the Collsctorx
of Intemnal Hevenue to comnel the latter
to act on the claim for xefund one way
or the other. However, in COlsen L Co, v
Httﬂnn et al il. 5% theumm
LUt hae held Etna r"‘ not
m te compel the Insular Collecter of
ore or the Cellector amasl Reve
enuve to issue a certificate of origin of
cigare about to be exported to the United
States although the exporter, according
to customs, is justly and equitably enti.
tled thereto, snd although the refusal to
is-ue such certificate ie, according to
such custom, unjust, arbitrsary and unres-
gsonable, there being ne statute or other
law laying a duty on such officisle te
issue such » certificate™. FReasoning by
%Jm we 2le0 gay that the¥® is N0 prov-
an n; law st nresent sither in the Nge
tionel Internal Revenue Code, Hepublic
Act loe 1129 or other sreciel laws, ae
there was none when the Kiener ca2te wos
decided on spril 22, 1953, which imvoges .
on the Callector af Intermnal Revenue
duty te decide ¢laims for wrefund and
to do it within a certain period of time.
Under Section 3, rule 67 of the Fules of
Court, a petition for may be
gwd only “when any s COTpDOTE-

‘ice, trust or -tntim X X

| W - 334
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The act ¢f replyving to a elals for refund
within » rezsonable time aftar its receirt
fa 2 duty specifically oined by law
ynCn Coll=etor of Internal Ravenue.
Atmost, i* invelves merely s metier of coure
teasy and efficiency « to reply to offichal
cormunications with dlepsteh in the inter.
est of nublic service.

lHorecver, granting for the sake of
argument, that e petitin fox :
might rrosrey under the circumstances.
Are we to vequire the taxcayer to avail
hirself of this speecial remedy hefore as-
sumirg Jurisdiction over his case on appeal
thereby subjecting him tc additional legal
expensesg ind unnecess=2ry lose of tine’

It might e suggested that there is
still one adminietretive remedy avsilable
te the taxpayer im order to cunpel the
Cellector of Internsl Feverue to act on
hie elair for refund cne way or the othey,
before caming to thie Court viz., 3_11;2
ing an administrative complaint nst
§aid official with tbe pmr aa%‘ife ties
for dt!‘lit en_of y or for incompetence.

doub y, the tsxaayar is free to avail
hinwelf of euch remgdy under the provisions
of the Revised Administrative Cade or the
Civil Service Law. Fut again, aze we ¢
requive the taxrayer %o go through this
long, tedious nd exrensive
before aesaing jurisdiction over his case
on anpeal? Ye sheould not lose sight of
the faet that with respect to a great mejor-
ity of taxpayers with claims for refund --
with the exception pephops of 2 few crusad-

. ers and radicals ~« their main ohjactiva

is not to cbtain the dismigsal of an ine
efficlent snd/or arbitrary Colleetor of
Internal Aevenues 21l they are interested
in is the immgdiate refund of thelr weney,
especially if it invelves 2 substantial
amount , vhieh they in coneclence believe
wae illugally or srronecusly exseted fram
them in the fom of taxes by the govern-
mente

It is disheartening encugh t¢ a taxe
rayer to keap hirm walting for en indefinits
period of time fexr a ruling or decisian of
the Collector of Internal evenue on his
clain for vefund, only to find cut latex,
after a protracted and axounsive court
ltigation resulting in his faver, that the
moet he would be able to recover frwm the
gevernment is the amount of tax illegelly
or arronecusly collected from him without
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cven the bensfit of the le sl ate of inter~
est, attorney's fees and eosts. It would
rake watters nere exasperzting for the tax-
sayex 4f ve rere to elose the doxwg of the
eourte of Jjustice for such » rellef until
after the Celleetor of Internel Revenue
would havey at hils versonaa cuivenience,
given the 2o signsl, In effect, thet would
be the ultinate result, if we vere ic¢ Intere.
pret cections 7 #nd 11 of Republic fet i'c.
1129, strictly and literally by requizing
the texpayer in all inetsnces Lo produce

in black and white the ruling, decisiwn

or order of the Celleeter of Interrzl Fowva
enue denying hie ¢l=2in for refund before
pscuning Jjurisdietion ever his petition

for review [l1led with +his Couzt,

Morecver, 4t will be noted in section
81(d) of the Vatiensl Internal Hevenus
Code, thot a reriocd of presexiption of
three (3) gni ie fixed therein within
which the Collector of Intornal Revenue
may exercise summery smethods of colleetion
of inecne tawes, In sectione 331 and 532
of the seme Code, there aye likewise two
pericde of limitetion paxescrided (B or U
yoars | upon assogenent and colliection of
taxers thyeough judicial action. It would
be incengruocus to hold, thet with respect
te setione for refund filed after twe yoars
from the date of payvent, an sxeepticn
shouvld be made by lesving the ecmmencement
of the running of the thizty day period
fixed under secti'n 11 of Pepublic et Mo
I125, entizely ot the discreticn and jere
eonzl convenience ~f the Collector of ipe

 ternal Nevenues

Ve hold that the zulin? of the Sunrenme
Court in the Kiener gase with respect to
claire for refund left unanswersd by the
Collegtor of Intermgl Sevenus within we
(2} years fronm the dete of paysent, still
prevalle a2t present, sections 7 and 1l of
Ferublic sct Ne. 1125 nntwithntlf;:inﬂ. “rd

5 s

tioner hexein te i § & for el
before the Court tance Manila,

the defuret Scard of Tax Appesls or tals
court within twe {2) ygars from July 9
1953, the date of payment nfthmxef
476,08 now in guestion, is fatal to his

causd.
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Pureuant te Section 308 i tae Aevenue
Cody, it wns nacassnry, 1T a Ltaxpayer want.
ed to sue for vecowery ‘n court of 2 tux
ayraneounly Or illagnhy nald, in »ddition
to the requirerent of {iling « writen claim
for refund, that judiei-l ~rogeadinge in tha-
proper Covrt of Pipnt Inetorce be lngtituted
before the expiration of twe yeore foum Lhe
date of payment, The Yit.yeir (exice in
this crso avnized on July 9, 1955, aftex
the establichment of this Court %y fupuclice
set ol 1125,

under Section T of "gpublic et W

1125, witiekh tock cffoct on June 16, 1934,
the Jurxiesdietiorn of the Coupte of Plzed
Instance over eace~ lrvulving refunds of
fate el revarue tives conferred unaon
gsid Courte v Tpeticn 36 of the Fevenus
Code war transferred to the Couxt of Taw
Arpeals. Sectirm T of a1 Jet sruovidoss
"The Couxt of Tex fppezle shsll exercicc

lupivs soumellinte Jvrpiedicilon to rew
view Ly frresl ¥ x ¥ Decisicne of the Cole
tector of Internnl ¥Faverue in guses Lllie
valvine ¥ » x rifunde of intemnc)l yovinue
taxes X % X.* Tn sonfarring won tids
Co xt exgiusive sonellate Jupiedfliction to
revigw by spoesl dorclei »me ol e Tollice
tor of Irternal Pevenue In =ugh gases,
Renuklic Act Wo., 3120 ecrcelficeliy nruvides
for the perics within whiech ¥ apserl,
Sectisn 1l »f s-44 Aet previdost "Any pere
son, 2sxteizticon oy cernerpiion adfverce-

- Yy affaetod By o deelelion op ruling of

the Collactor of Intoxanl Fevenue x » X
may file an a-=e-1 In the Ciuzt oi Tax

Appenls o B thirty davs a3%sx tha za-
?"L:zz_ni_zysh..ai CLLLON 23 Tuddfie
underscexing suonlied, |

I% i= ghue cleay that Fectiom NG of
the Revenue Code, in 20 fax a5 1t requiges
that court zction muzt % dustituted vithe

in twe yeasr= from the date of paywent, Is

diametric I ly oppaned 4o the requisvrent

of Secticn 11 nf Raruhllic et Vo 1125 thst
such acti ™ le inetituted "within thilsly
days a2fter the receint® of the decisiusn of
the Celleciox of Internal levenrua, Ti my
rind, g veconcilistion of the tve provisjions
is impeecible without viclenee to

ong or the others 1 exoressed the same
view in my concurring enimnion in Ccollege
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«f of “ral and Dentel Suygery ve Collector
of Intarnal Bvenua, C.T.%. Neow 121, Deec.
19, 1958, avd 1 relfoxata 1t newe Dut,
sccorcding to the majoxity epininmn, "the
confiict between the two provisi ne 1+ moxe
apparent then reesl®” and the sald nxoviefors
*gould gesily he reconclileds®

Mere l= hLow the majerity opinicen made tie
receneilistiens

¥ athe £11in7 of *he natition
for raview bafere thle Couxt by
the taxpayer for the recovery
of tanan wald should o wade withe
in thirty (30) doys from receint
of tha zuling, Osdexr or decisicn
of the Collector of Intemal Reve
gnue denyiag the claim for refund
{saction 11, Rerublie ‘et Yoo

1125) Q%i_%%iﬂﬂ—iﬂﬁiéﬁﬂiiﬁ%;1Eﬁﬁ
action ed sfter tweo ]
years from the date of paymant
(section 206, Hations=l Intemal
Hevonue ode X X X

The majority opinion geve the [ollowe
ing illustrations to dencnetrate the recun.
efliotions

Eizst & A dntepnol
reveni® tax nald on Januaxy 2,
1958, /A fommel claim for rmefund
wes {iled with the {ollector of

Intezrol Pevenue on February i,
1655, The taxpayer recefived the
decleion of the Lolleetor deny-
ino hie cledi for zeiund on Harch
1, 1993,

Casas The same facts
ae in the Firet Cece, uxcent that
the decision of tle Cellecteor denye
ing the refund was rendgred and
recelved by the taxpoyer on ece
embor 26, Iﬂ'ﬁf&

The seme facte us
in the cizel Cose, except thst the
dgeisimm of the Collector wae refie
dered after 2 years from the date of
payment, oe in the Lrtant case.

In the firet case, the sajority opinion
gays the appenl must be {iled wikhin 3U days
frem the dete of receipt of the decision
of the Collactor. The taxpayer con not e
teke advantage of the entire Z.year reriod
from the date of peyment fox it "would in
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effect be legislating an excertion to the
applicobility of the thirty-dny reried
fixed under nection il of Aerublic Act lice
1125 in tax refund coaszes, tlmn the sforee-
gaid et provides [or none.” However, in
the eecond cane, n. collesgwes would give
the taxrayer only 7 days within which to
appeel to this Eourt instead of 30 days,.
*Te rule ctherwise," a-cco:rciing to the
najerity opinion, ‘w; be tantsmount tc
Judigial lagislation ext&nd:ln & paricd
oi preseription fixed by Law (referring
to Scetion 306 of the Fevenue Code, )

And in the third caec, the taxnayer is

not given even one day wi tadin vwhich te
acpeals he is tetelly dencived of hie right
toe apneal under Section 11 of #epubliec
et lioe 1179,

Frankly, I am uneble to understaond
the reccnciliation rede by my cellesuues,
In the firet cosc, in holdinq that the tax-
paye:r nas only 3C days from uis receint
of the decieion cf tne Usllector within
which to appesl, jnstea of the sntire 2
years from the date of paymont of the tex
scught to be recowered, t}my would not
want to legislate "an axmxtim to the ap=-
plicsbility ~f the thirty-day period fixe
ed under section 1]l of Hepublic et o
1125 x x X when the aforeesid Act nrovidee
for neng.* In the sec nd and third case=,
noweves o the thirtyeday parioed provided
in Secticn 11 of Huwublic het Neg 1125
is entirely disvegerded, on the gyround
thot te alwve it effect :'wmld be tanto.
mount te judicial leyislstion extending
2 neviod of prescrintlion fiwed b

C (®Beetion 306 of the Ravenue Codeds In

the first cose, Section 11 of Republic Net
Hoe 1125 prevaile over Tgetion 300 of the
Hevenue Codes in the secumd and third graes
the lztter law prevsile ovey the fommer.

In tha opinion of my colleeques, it vould
be judicial legislation if we wexe to oive
the taxpeyer in the firet case (where
Soction 11, Sepublic Act Noe 112D is spplied)
more than 30 daye to asppeal, but it weuld
not be judicisl legisletion to eut it down
to 7 days in the sec nd case and te aive
the texdeyer no renedy at sll in the thixd
cace, It would be judicizl legislation

to give ithe taxpayer mere than two years
to sopeel in the second case (where Sec-
tion 306 of the Rovenue Code is applied),
but 1% would not be judicisl legislation
to choxten it to 90 darn in the first cass,
I owm afraid that uy leagues ae tmeading
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on grounds waich thoy themselves have declared
to forbiddan.

As I see it, thaze i¢ np wey of rocone
eiling Secticn 11 of Republic Act Weo. 1129
and Segtion 306 of the Rsvenus Code in re-
gard to the reriod for filing appesls. And
since Republic Act Ne. 1125 1s 2 later enact-
ment, it 4¢ wy epinion that in #ll such
casas the thiztyeday reried provided in said .
Act applise, vhather or rot the decision of
the Cslleéctor is render.d bsfore or after two
years frxom the date of cayment. There s 1 =
nething fn Sec¢tion 306 of the Revenue Code
wiigh places it beyond the power ¢f ress
to enmend or repeal, expressly or by implica-
ticne Net hoving the cheracter of an organic
act, it 1s subject to amendment or reren
Congress, +nd Congress has manifested its
intention to repeal that portion of Seetion
30¢ of the Revenus Code relating to the par-
iod for instituting Judiecial nrocgedings for
vecovery of internal revenue taxes in TSgce-
i;i 21 of fepublic Act Ne. 2125, wiich rre-
vides) -

“sny law or part of lew, or any
executive oxder, rule or regulation
or payt thuzeof, inconsistent with
the provisions of this ‘¢t i® here-
hf “p-ﬂm.‘

‘e have here two inconsistent im. one
enacted in 1939 and the othexr in 1994, There
can be no doubt as te¢ which should prevail.

In supnort of the cropesition that gourt
action for yecovery of interrnal revenue tane
et sust be instdtuted within twe years froem
date of poyment, the decisions of the “upreme
Court in s Jo Kiener CB-. Ltde va nﬁ"‘ﬂd‘
Ge Fe Mos La5163, Arxil 22, 1953; Santisoc
Ve Permejo ve Collector of Intemmzl ‘gvenue,
G Re Ho, L2029, July 2%, 1050, and other
earliey cosee, have been c¢ited, It is encugh
to staté here that these ¢ases were decided
by cur Supreme Court sclely on the basis of
Section 306 of the Hatirnal Intermal Revenue
Cedeg »nd its vredeces-or, Section 1579 of
the Administrative Cods, 30 with resneet to
the period {or the institution of judietal
proceedings fer recovery of intemal revenue
taxes, Cpses ansm frau ond after the ef-
fectivity of Republic Act Na. 1125 must be
governed by the now law.

Finsily, it ls argued that to require
the texpayer to wait for a decision of the
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Collector would he "en unreasaonable intere
pretation,” as e “would be left 2t tiw nelre
¢y of tha Collugtor of intumal Ravanue,
without any recitive and expedient relief
from the courtse* My colleagues cite the
fellowang exoncled

*let ue say for exauple o
snd this is not a remcts pose
aibilfty == that efter receiv-
ing a formal claim for refund
from the taxpayer, the Cellec=
toxr of Internal Pevenue or his
subcrdinstee, for cne resson
or another, or for no ressun
at sll, would just let the clair
fer refund gather dust in their
effice files without scting on
{hfcr egyersl yeaars ar not 3%
alle”

In such a case, ny colleagucs veould
rgreit the texpeayer to file with thie Court
an gppeeal without waiting iox 2 decision
to be rendeved by the Collactors From whpst
decisicn then wiuld he appesl? It mighy be
g-3d thet vhere the Collecter hae not =
dered 2 decision before the explictish i X
two veare fyrn the date of paymentyVihe ine
action of the Collector ¢an be ¢ atrued
a= » doninsl, and in ease 2 decision is ren-
dered afterwezde while Lhe c3%a is pending,
the toxneyer ray be allowed to zwend his
plesdings { regret 1 cannot subscribe to
*hia view, The law, in w»orde too nisin to
be mistaken, provides tist there aust be »
deeision (%ec. 7, Herubiic Act Nos 1125)
end that the =ppezl must be filed 4tk this
Covrt within 30 days after receint of cuch
decision (%ece Ty 3de }e Yhen the lavw re-
guires that there be » decimiony in oxdox
fex 2 tugmr to #l, it meeone 2 decde
sion in black and tae Similerly, when
the lew requiree thet there rust be cinim
for refund, 2s eng of tha conditione to ene
title a tarxpayer te sue for recovery of
taves cuﬂmnu@l.? er {llewally paid, It
reans a formel ¢lair Tor refuné in write
ing, npt Just 2 crotests As artly stated
by the “upsere Courte

*"apyway, strict cowy lisnce
with the tr-léitiam Inposed for
the return of revenue cellescted is
# dogtrine consistently aoplied
here and in the United States."
(Berme Je ve Collector of Intarnal
flgvenue, supraj see¢ 2lso “ee !'nec
Ve Pogadem, 64 Phil., 6403 Venus
Ve ."M.'f.!:'.?i_,{ “ Phl.l- 3'3"?.}
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Morvover, the rules of this Court
require: that all the facts nacessary to
bring a cese within the jurlsdiction ef
this Court must be alleced iIn the setition
for review. ‘e have alrveady held in sev-
eral czees that the requiremsnt that the
appeci or petition for review be f£iled
within 30 daye aftor receict of the decti~
sion of the Cellector is jurisdictional.
“here no decision haz keen rendered bv the
Collectoxry wiot must the appellasnt or peti.
tioner alim in hie retiti-n for review?
Hould it be encugh te ¢tate tuat an jpe-
%ﬁ" decisions has been vendered denying

he claim for refund? And from whst date
14 the 3Nday reriod to he counted?

The majexrity opinion rentiong a cese
wiheze *a wuch too partisan and/ox inept
Collector of Internal HRevenue is anpeinted
by mistoke, anc out of political conside
erstions or sheer incommetence® he refuses
te agt on tie claim for refund, Te the
question as to whst posaible relief the
Laxpayer could ebtein under tie circume
etances, if he were to b required teo wai+t
for the decision beforve filing hie appenl,
my ¢olleagues gay thare in nonce

It 1s txue that there fs ro law which
reguiies the Collector to yender a cdecimion
within a specifled pexieds e subnit, how-
evax, that a: the law requires thet his decie
glens axe arrealable te this Court, 1t ie
10 be lsplied thet it is his duty %o rendex
decisions in a1} gaecss submitted to Mwm,
Since no law or requlation reguires hin te
render his decisgions within a specified
preriod, it is well-settled that the decie~
elions must Yo vendarstvitTHIE & Toa-onakle
fine. Theroiore, If the Coljector refuses
25 Tender 3 decision, without jJust eause,
certainly 2 taxpaver cannot be without »
rercedy. 1f the Collecter ¢ainst be cumals
led to act one way or snether by mandamus,
en apreal to the Tgeretary of Tinange or
~to the President would be very effectivey
and this ¢cen be dome without much type Bl
and exoense, Then there is also Article 27
of the Civi) Tode which entitlee a rorson
to sue a public sexrvant or emp loyed for
damnnes if the letier refuses or neglects
without Just caure to perfcmm hiis official
dtﬁ‘.‘yi

We might alse state thst the Case rene
tioned by wy colleagues ie an uxcention.
It refers to a Cellectior who may abuse his
rowey or authority, =nd %t fe ¥o mrovent
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abuse of puver that my colleagues would

s6t asdiey in sprcified instances, the
provisions of Section 11 of Republic

Act e 1125, Thet pover conferred upon
an official may be abused must bo sdmitted.
Put, we may ask, what power on eexth vhieh
has boen lodged in the hands of a human
buing way not be sbused? Bven the Judielal
powex, which is sdnittediy the lezst sug-
ceptible to abuse hecause of the safeguarde
provideéd by the Constitution and Law,

is nmot sn excention, Put tle posaibility
of power being sbused 1s no excuse for this
Coust, or sny court, to go beyond the clesr
and ¢xplicit orovigione of the law, ‘“here,
ac in this cese, the law grants a towmaver
the rioht te appeal within thirty days
aftexr Iwceint of a deckion, the tampayer
may net be deprived of that right just ke~
cause tue pover te render a decisicn myy

ke shused the Cellector of Internsl
llgvenit,

That taxpayers may in some inctances

be inconveniences if they are net pemuit-

ted Lo sue ior recovery of taxes i1llegel-

ly oz errenecusly naid within = specified

pexiod from the date of payment slso

be adnitteds DBut this matter invelves

@ question ef legagletive _ﬁeli::,g vhich is

within the exclusive ;rovince Congress,

Until Cengress shell brovide ctherwise,

our only duty iz to ses that the pelicy

liid down in the law ls cbsexved.

In eusteining the spinion thet 2 taxpayer who
seeks recovery of an internal revenue tar purt inetis
tute hie 2ction foxr recovery ia the Couxt of Tax /p-
peals within twe years from the date of nayment withe
cut the nececzity of waiting for thw decision of the
Commiseicner, the ‘uorome Court In the "weeney cass
cited the cases of Vo Jo Kiener ve David, guprs, and
College of Oral and Dentsl “urgery v. Court of Tex
Appeals, G fe Mes Leltddt, Jsnuaxy 28, 19%8, 4=
already adverted to above, the Kisney cane arose be-
fore the effectivity of Hepublic ‘et Veoe 1428 and

the establichment of this Couzt. In fact, the decli~
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sion {n that case wag nromulgeted on Apxil 22, 19%3.
waie cen be ne Jisagreement as ton the ar~licability
of Secticn 206 of the Hevenue Code. Az regards the
case of College of (U'ral snd Dantal Suvgery, the tex
invoived in that case vwrs p8id and the twowysar vere
ied expired bafoure the enactment of Fepublic sct Nn.
1125, although the decisicn of the Cellector of In.
temnal Revenue denying the mefund was hondad dowm
sfter the ereation of this Couxte Again, tiere can
be no doult as te the spplicability of Seection 36
and the Fiener doctrine, snd the writer of this orin-
fon se stated in hi= coneurring cpinion wiich resdss

It 1s contendad by counsel fer pe-
titiongr thet Yepubliec sct tlos 1125 prese-
eribing the pexicd within which appaenlse
from decisions of the Ceollector of intexe
nal Sevenue must be {iled with this Court
nags supelseded Secticn 506 of the feve
anue Code, The opindon of my corlleagues
ig to thwe effect that the two~yesr periecd
within whieh an action may be ingtituted
in court fer recevery of intermal revehue
taxes, #s provided in Section 306 of the
Revenue Code, is still aprliecable docnite
Section 11 of Pepublic Act No. 1125 which
epecificedly provides tihet decicione of
the Collector of Internal Mgvenue 2Yre
appealable to this Court within thirty
daye after receipt of such declejone,

The two laws being lxvecenciiable, i am
inclined te hold that Tection 11 of lepube
lic ~ct Moy 112%, in regard te Lhe peziod
for filing avpeale frem decisione of the
Collectexr of Intexnal Revenue, has repeal-
ed the currceponding prevision of Tec-
tion 306 of the Revenus Code, I shall
elaborate on thie at the preper tine e

1 do not iind it necessary for the present
to consider the sare in the fingl dise
position ef the instant case,

The amountg scught to be recoversd
in this case »ere paid on Htg 15, 1981,
September 1981 and ey o 1962, The
twoe-year period within whien an action in
court could be inntituted under Secticon
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206 of the wvenue Cude fer thy recovery
of 20id amounts exnired before the effec-
tivity of Republie act wes 1125 en June
16, 1984, I+ is clear, thezefore, that
Secidvn b uf tae Fevenue Uode i¢ tihe
law spplicable to the case and net %€
tion 11 o1 rfepublic +et hoe 1129 Tetia
timer having lort its right of a2ction
under "ection o of the Revenue CLodae,
that riolt can not be decned te have

been revived oy Hepublic /ct Moe 1i29,
unless exprewsly =o rrovided b law, Une
foxtunately, there 23 ne law widch Lalkes
the ~rovisimne of % etion 11 of fenublie
‘gt lae i17% applicsibiea YO cases siniler
te the carc 2t bere {(College of Oral ¢
Dentel Surgery, CIA Nos 124, Deece 15,
1099 Concurring ‘ninfon, ope -8, )

The deelsion of this Court in the cive of Cole
lene of vl and lmntezl Surgery wee affirmed in Ge Re
Mo, L1446, Jonusrry 28, 1958, Nejectine anrellant's
srgument *hat the X -.-d;-.:,- reriot nrovided in Section
1) of Rerubliec ‘et "¢ 11905 was avnliccble to its
caes and not the twoe.ye r Leriod rrovided in “sction
A% of the Rgvenues Coday the Supreme Court helds

lut even aduptine fur g noment re-
titicmex's ling of azgument, still we find
reascn te uphold the ruling of the gourt
4 uge ‘¢ must bear in mind that nervblic
Act Ves 1129 creating the Court of Tax Ape’
‘reals teok effect only on 16, 1954,
Coneidaring thet the taxes irvolved hoxe-
in were paid on lay 15, 1951, Teptember
1%, 193] and M 13, 1992, said legiclia-
tive enactment (Hepublic ‘ot Hoe 112%) cone
net be inveked g8 Lhg action {or recovery
of the taxes nald In thés case must be
governad by the nertinent law then enforced,
And pureuant te the existing law en the
matter, which undcubtedly is Section 306
ef the Tex Code and the Jurdeprudence
obtain‘ng in conneetiin therewith, a8 rou
titioner f[alled to institute the corres.
nonding Juwdiciol preceeding within the 2-
year prescriptive prexice, his risht to
recover Lthe taxee claimed to have heen ere
roneously rald had rrescribed cven hefore
the epactment of Hepublic Aet Ye. 11729,
and theme is ne reasen to construe fe "o
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1125 as reviving acticns that have ale
ready nrescribed on the date of its
enactmwnte

hile we cannet feign innocence of
the existence of visible inconsistency
in tue provisicn of Section 356 of the
Netional Internal levenue Code, ae Cone
strued by tais Court - Pequdring the
institution of court preceading foxr the
recovery of taxes erromeculy or illegale-
ly cellected within 2 years from payment
thereef, j an taken
by the Cellector Internal Revenue on
the €leim {or refund of the same, whieh
the taxpayer must rirst undertske ee and
Section 11 of kepublic ict Nee. 1123 speci=
fically rroviding that actions should be
brought te the Court of Tex Appesls withe
in 30 deys from aeceipt of the degision
of the Caellector ovi Intermnal Revenue,

considering that both mandatory
provisione nust construed strietly,
and - that fer puzposes of the case

at bar ne further discussion wo ld be
necessaiy, we leave the pioper disserta=
tion on the same te sawe other opportune
tinee %e feel free, homever, Lo state
that although to courts belong the pree
roegetive and power of constructica and
interpretation and while we de not shirk
frem that duty bestowed on Us by law, the
legislative branch of the Gevernment rhould
take notice of such spparent coniliets in
our stotute beooks end stert the slimine
tion of the ssme by correspending legise
lation. (See clso Ruiino Lepez & Tens,
Ince vo Court eof Tox Appeals, B8 OuGs lioe
10, pe 205 and Sumpacuite Shee and Slip-
nex Frgtory ve Commiseivner e Custous
et 2ley Ge Tle Noe LelOB25, prom. January
i-;; .Iiibﬂ). (Phile Tax Journai, ppe 1556~

it will be chsgrved thot the Suprere Court
stated in no uncertain terms thot it ie aware of
"the existence of vislble inconsistency® between
Section 306 of the Nevenue Code and Section 11
of Republic Act Yo. 11295 as regarde the pexiod
for inetituting an action for recovery of an in.

temal revenue tax alleged te have been erronecus.
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ly ox illejally 1 aids % wert furthexr by stating
that beth are mandatory provieicns wiileh must be
construed strictly, the implication being that,
because of ithe incensistency, they cannet stiand
togethezr. Ilowever, it did net pass gquarely on
the peint for 1t was not necessary .or the deter-
mination of tue issue in that casve It limiged
iteelf to tio suggestion directed teo lungress
that the inconsistency be eliminated by sppropriste
legislation, Frankly, we de not see “hu necessity
for such legislation. Congress has already ade-
quately provided fox such rnurpoce in Seetiom 21
of Ryrublie Act No. 1125 which states tast “any
law ox part of law, or any executive order, rule
or regqulaticn or ~art thereof, inconsittent with
the nroyisions of tals Aet is hexeby repealeds”

/3t will alsc be observed that the Jurige
dictional requirements for appeals from the deci-
sions of the Comuisaicnexr of Custuns and of the
Coamissioner of Intemal Revenue ate cantained
in the saime sections (Sections 7 and 11) &f Re-
public Act T'os 11285, Chbviously, the nurncse eof
Congress ¢ to nrovide a uniferm seot of rules in
both casese And in nroviding theat there should
bs a decisin before a rerson adversely affected
may appeal to the Couxt of Tex Appeals, the intena
tion of Congress was te require the taxupayere ¢to
exhaust all administrative rewedice before resert-
ing to the courts. {(Sampsguita Shoe & Slirver
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Factory v. Com, of Customs, G B Hoe Lel028%, *
January 14, 1936, ) It has been said that the
prevision that 2 taxpayer need not wait for the
decision of the Commissicner of Intemsl Havenue
is intended to foxestall sny nossible abuse that
may be comnitted by the Commiscloerer who may, fer
ne valid excuse, refuse te decide the claim for
refund peompily, If this iz 2 correct appraisczl
of the law, then the same rule must sprly to cuge
toms cases. bul 1r; custims cases, this Gourt
has refused tc entertain "asppe2ls® vhere the Com-
missioner of Custems has not yet rencered g deci.
sion, (See /feturiss Suger Centrsl, iInc. Ve Come
missioner of Custone, €6.T.A. Neo, T6l, June 6, 1961}
Thet Congress nvade the sare provisione for heoth
internal revenus ont customs cases in the some sec-~
tiong of Hepublic sct Voo 11295 ie 2 cleer indica-
tion that the intention was to 2ive them o uniform
trestuent,.

The writex of this epimion ir inclimed to
beliews thet the» case of Johnston Lumber Ce. v.
Court of Tax sppecls, Gu B, Ne. L9202, Arril 23,
1997, hae corrvectly interpreted the law, It wes
there held:

"« «» » e con, thersfore, con-

clude that where payrent hare already

been mace and the taxpayer is regely

£11a vith the Colleetor of ingernil’

Revenue x¢laim for refund before

teking the metter te the Courdy 2t re-

quired by Seetion 36 of the Natirnal
xen dacisions ox Zulings of the Cole.

L St :
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ir irg srnenied :
\fucted with eppreval in Gibbs ve Col-

1ﬁ¢tﬁt “ mt. M'. & & "n. L-lm3,
Peke 29, 196C, )

The foregeing observaticns have been made
solely for %ne rurpese of proveking » reexsmina-
tion of the entire guestion, In the weentime,
and until suech a reswsudnstion takes place, it
is clearly our duty to abide by snd epply the zule
1sid down in the 9weeney and Gibbs cases. i

In the imtrant case, the total smount of
?l,081.2C was raid on voricus dates from gtoberx
10, 1956 to July iG, 1957, It is true that the
written ¢laim for vefund wae filed on Sertember 24,
1958, within twe years from the date of the firet

payment on Lectober 10, 1956, and that until now
respondent has not rendered a decision on the
sald written cleimdf netitioner, but the "petie
tion foxr review” was filed only on July 27, 1999,
ei aftexr nore than two years frem the dete of the
Isst veywent on July 10, 1957, If the case of
Johnston Lumber Co./ is to be applied, the apneal
is prematurel but applying the jule laid dewm in
the Sweeney and a;‘;s.bha,f&“s. Yifiﬂmr has lost
ite right of actien by ®appealing® te this Ceurt
after the lapse of twe yeaxs from the dates of pey-
ment, /| The “appesl® aa regards the said smount
must agcerdingly be dismissed.

The nuext question relstes to the lisbility
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of the Ucveznuent for the payment of interest on
internal revenus taxes errcneocusly or fllegally eol-
lected, In Fhilippine Reilway ve Collecter, G. R
We. L1033, larchh <o, 1953, interest was aliowed.
Intecest wos also adjudged in Insular Luber ve Gole
lectoxr, Go i lue Le710C, /frxil 28, 19%6. iikewise,
interast wse alluwed in Carcar BElectric v. Colloctow,
Ge Bs liGe L=72957, (gtcher 17, 1996. In the last case,
the Govermment sought 2 reconsiderntion on the geound,
among others, that thwre is ne law authoriming pay-
ment by the Government of interest on tax refunds.
The Suwproeme Court, in its resolution on tha motion
for reconsideration, pointed to Seetion 310 of the
“ational Intemnal Fevenwe as the law suthwrizing peye
ment by the Government eof mgg_st on_refunds cf ine

(‘h.l!’ i

temal zevenue taxes.V it was thare @taterl that the

word "danaaes® menticned dm Seetion 310 fer the wrong-
ful exaction or withhelding of poney ie the rayment
of interest 2t the legal rate, citing leacoeck ve.
Cellector of Custome, 37 I"hil. 970, adding thet the
1isbility for reyment of interest “"eerver as addi.
ti'nea) scfeguard dn faver of the texpayer against
arbitreriness in the exaction or cellection of tax.
o "-7 1n‘.1*~msts.:]

Yevever, in the more recent cose of Collocter
ve Tt. Paul's Hoendtal, G. . Yo, L-12127, May 25,
1959, it wae helds

g aoree, however, with the Seli-
citor Ganeral that the Court of Tan Ape
pasls erred in ovdering the payment of

interest on the amount to be refunded
te respondent herein, In the abrence of
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2_statutory previgon clearly or express~
lm or autherizing such rayment,

and none hss Deen gited by resmordent,
the Wational G

te pay intereet [(He K. Heaceck Co, v. (ol
stone, 37 Phil., 9703 Marine
Trading Cos V. Gﬂ”t of the a.l.. 29 Phil.,
29 Sszasola ve Trinidad, 40 hil., 252).
S0 much of the decision makd rem as
requires the » nt of rest sheuld,
therefore, be 2liminated, *

The decisin in the Tt "aul‘a case wor followed
and applied in Gollector v. Sweenay, 3MDE3e
Yhile we symphatize with nelitienar, we are
bound by the latest decisions of the HighestiCourt.
FOR THE PFOHSGLUING CONSIDERATICNS, the claim
for refund of the sum of 71,041,200 is heveby dis-
missed for failure of petitioner te institute the

correspanding gourt action withir twe years frem the
dates of payment, "ith respect to the sum of
P1y38E, 08, the vefundability of “hich it cenceded
by the Government, resrondent is hereby erdszed te
refund the same, without interest.

S ORBERED,

Manila, Auguet 31, 1960,

»

agseciate Judge
I CGHCURS

Presiding Judge

Assoc late Judge AUGISTO ., Lk
cencurs in the result in
separate opinten,

CIANC
a
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WEPUBLIC Or THE PHILIPPINEN
COURT OF TAX APPEALS
MANI-A

W DO & LU vl CORRORATION,
retitiener,

. VeI iU -~ C.T.A. Chﬁﬁ m. 680

MELECIC R, CCuliall, as
Comsiscioner of Internal

fRevenus, :
Aespondent,

g o = e & 0w = 5 )i

CONCUHRING OPENION

1 concur in the resuilt.

In connectiion with the firet issue, I wish to
reiterate mv opinion as expresged in the aajorite
resolution of this Court in the cese of Peracale-
Gumeus Consolidated Mining Go, v, Blaquera, C.,T.A.
GCese No., 211, August 22, 1996, that section 1l eof
Republic Act Mo. 1175 dié not repesl, either ex-
pressly or impliedly, Saction 6 of the Tax Code,
and that the conflict between the two provisions 1s
more apparent than real and could easilv be recen=~
ciled which L3 the function of statutexrv construction
in order te give life to both provisions of lawj and
that the ruling of the Supreme Court in the Kiener

-Case (ﬁ-ﬁ. Nos L=D163, April 27, 1953; 49 O.6. 1352)

to the effect that actions for refund of m tional
internal revenue taxes must slwaes be filed within
twe vears frox the date of pavaent, notwithstanding
the failure of the Comzigsioner of Internil Revenue
to decide and answer the clsiz for refund within the
said periocd, should be left toc prevail without change
or medification.
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I bal feve that the interpretation given by the
majority of this Court to Section 06 of the Tax Code,
in velation to Section 11 of Republic Act No. 112®,
which has been subsequently and consistently sustained
by the Supreme Court on al occasions, 1is aocre
logical and reasonable Z;::tln Lunber Co., Inc. .v-
Court of Tax Appeals, G.A. lo. L9292, April 23, 1397
53 CoGe Qmﬁ:oumc of Cral & Dental surgerv v,
Court of Tax ippeals, G.i. llo. L-l0446, Jan, 20, 19%8%
54 (.G, 705%; Lollectar of internal Revenus v, Sweenewv,
Qe Fo, L=121768, Aug. 21, 1739 Gibbs v. Collector of
Iniomll Revenue, U.li, Ho. L~134%3, Feb. 29, 1960).
Finding no valid, strong and convincing reascn to dee
part from the settled jJurisprudence on the matter, I anm
eongtrained to concur enly In the result of the opinion
of v colleagnue, the lenerable Judge Aoman X, Umali,

i



