REPUBLIC OF THE PHILIPPINES
COURT OF TAX AP I LS
QUEZON CITY

SPECIAL FTRPST DIVISION

ENERGY DEVELOPMENT C.T.A. CASE NO. 8019
CORPORATION (“EDC”,
formerly, "PNOC Energy Members:
Development Corporation”),

Petitioner, UY, Chairperson and

FABON-VICTORINO, JJ.
- Versus -

Promulgated:
COMMISSIONER OF
INTERNAL REVENUE, ) 20 m.

Respondent.
NGl I e /e ----X

NFCTISION

Fabon-Victorino, J.:

This petition challenges the inaction of respondent in
petitioner’s claim for refund/tax credit in the amount of
Php131,623,246.06, allegedly representing excess and
unutilized input value-added tax (VAT) on its importation of
equipment and domestic purchases of goods and services for
taxable year 2008, which are directly attributable to zero-
rated sale of geothermal steam to various clients.

Petitioner Energy Development Corporation is a duly
organized domestic corporation, with principal office at
Building V, Energy Center, Merritt Road, Fort Bonifacio,
Taguig City. It is primarily engaged in the exploration,
development and utilization of renewable energy resources,
including selling of electricity and geothermal steam. Itis a
registered VAT taxpayer with VAT Certificate of Registration
No. OCN8RC0000018858 and Taxpayer Identification No.
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In her Answer 7 -aste ' on Februt -y 22, 2010,
respondent counters that petitioner’s claim for refund is still
5 ~7min*~7r~tive iny stigation or ex~mination by the
BIR. In any event, petitioner is yet to prove that its sales
are VAT zero-rated as contemplated under Section 112(A) of
the National Internal Revenue Code (NIRC) of 1997, as
amended, and that all the legal requisites for entit ment to
a refund have been complied with. Despite her letter dated
August 3, 2009, petitioner submitted only eleven of the 27
documents that she requested. More importantly, petitioner
failed to submit the letter confirmation from the Board of
Investments, Department of Finance, Bureau of Customs
and Export Processing 7»ne Authority indicating that no
similar claims have been made by petitioner to the said
government agencies. Failure to comply with this
requii ment is fatal pursuant to Paragraph II (7)°%
Revenue Audit Memorandum Order dated January 11, 1991,
in relation to Paragraph II° of Revenue Memorandum Order
No. “J-94 dated May 6, 1991.

Furtr -, for petitioner's failure to submit all the
required supporting documents within the period prescribed
by law, the one hundred twenty (120)-day period for her to
act on the claim for refund did not run. Thus, the instant
Petition for Review was prematurely filed on December 29,
2009, given that the 30-day period to appeal was to
commence only after the 120-day period expired. On the
other hand, if the 120-day period was to commence on the
day petitioner filed its administrative claim on June 16, 2009

7 Rollo, pp. 437-449.
8 “11. ADMINISTRATIVE POLICIES:
4. That the 60-day period for the processing of claims for refund/tax credit shall start on
the day of submission of the last of the documents specified in the checklist of
requirements (Annex B).”
° “II. Guidelines:
XXX XXX XXX
C. The Revenue District Office shall accept only applications with complete supporting
documents as prescribed in the Checklist of Requirements under Annex "A" hereof. Value-
added tax credit/refund shall be issued to the taxpayer/claimant within sixty (60) working
days from the date the application was received. Applications are considered duly received
only on the day of submission of the last of the documents specified in the aforementioned
checklist of requirements.
D. Claims for VAT credits/refunds shall be acted upon only after confirmation that no
similar claims covering transactions for the same period have been filed by
claimants/taxpayers with Board of Investments (BOI), Bureau of Customs (BOC), Center-
DOF, and other agencies concerned.
XXX XXX XXX
F. All processing and audit investigation of claims for refund or tax credit of value-added
tax arising from zero-rated transactions, as well as purchase or importation of capital
goods must strictly adhere to the guidelines set forth under Revenue Audit
Memorandum Order No. 1-91.
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[ itioner filed the instant petition due to respondent’s
inaction on petitioner’s administrative claim for refund/tax
credit.

Petitioner’'s handling counsel Atty. £--zie
F -nandez testified that upon her written request, the BIR
Large Taxpayer District Office of Makati issued a Certification
dated January 25, 2011 to the effect that it received
petitioner’'s administrative claim for refund/tax credit on
Jur 16, 2009.

In the R solution of June 13, 2011, the Court admitted
petitioners formally offered documents except Exhibits “E”,
“E-17, “I-2", “1-3”, *)-2", "]-3", “1-6", “1-7", “K-2", “L-2", “L-
37, “M-7", *"M-3”, “N-2”, “N-3”, “0-2", “"0-3", “P-2", “P-3”,
*Q-2”, “Q-3”, “R-2"”, “R-3”, “Ss-2", “S-3”, “T1-27, “T-37,
*00000”, “"00000-1", “PPPPP”, “PPPPP-1", *QQQQQ", and
"QQQQQ-1", “U” to “FFFF”, “IIII” and “IIII-1” either because
they were not identified during the trial or were submitted to
the Court.'® Note that ¢ ;pite the opportunity granted,
respondent did not file comment on petitioner’s formal offer
of exhibits.

On reconsideration and with leave of Court, petitioner
recalled Felicito A. Gesite * who identified exhibits not
identified during the trial while Fenina Rodriguez®® testified
that she was the Chief Financial Officer of petitioner from
~ztober "J07 to October 15, 2009. She wrote and signed
petitioner’s letter to the BIR dated June 9, 2009, pertaining
to [ itioner’s claim for refund/tax credit of input VAT for
taxable year 2008. Attached to the said letter was BIR Form
No. 1914 which she also signed.

" ter the admission of several exhibits for petitioner via
Resolutions dated November 21, 2011, !* December 20,
2011, and January 30, 2012, '® petitioner rested its case.

J

13 Rollo, pp. 813-814.
14 Rollo, pp. 817-826.
15 Rollo, pp. 852-855.
16 Rollo, pp. 891-892.
7 Rollo, pp. 899-901.
18 Rollo, p. 911.
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On February 14, 2012, counsel for respondent
manifested that respondent was waiving her right to present
evidence in view of the absence of the " .udit Report.
Consec >=ntly, the parties were granted a period of thirty
(30) days to submit their respective m moranda.
Thereafter, the petition shall be submitted for decision.®

Upon the parties’ compliance, the petition was deerr 1
submitted for decision on May 7, 2012.%°

THE ISS" ™S

The parties submitted the following issu %! for this
Court’s disposition:

1. Whether or not Petitioner has complied
with the governing rules and regulations
with regard to recovery of taxes as
provided in Section 112 of the NIRC of
1997, as amended.

2. Whether or not Petitioner has complied
with the submission of complete documents
in support of its administrative claim for
refund.

3. Whether or not Petitioner’s claim for tax
credit or refund of the alleged Input VAT
tax for the taxable year 2008 was filed
within the period prescribed under Section
112 of the NIRC of 1997, as amended

4. Whether or not Petitioner's sale of
geothermal steam to its various clients is
subject to zero-rate VAT.

5. Whether or not Petitioner is entitled to
refund and/or issuance of tax credit
certificate of its input VAT for taxable year
2008 in the amount of Php131,623,246.06.

/S

19 Minutes of the Hearing, rolflo, p. 912.
20 Rollo, p. 1004.
2t Rollo, pp. 499-500.
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Howe\

the core issue is:

WHETHER OR NOT, PETITIONER IS
ENTITLED TO THE REFUND OR ISSUANCE OF
TAX CREDIT CERTIFICATE IN THE AMOUNT OF
PHP131,623,246.06, REPRESENTING ITS
ALLEGED UNUTILIZED INPUT VAT
ATTRIBUTABLE TO ZERO-RATED SALES FOR
THE TAXABLE YEAR 2008.

RU* "N F H™C RT

Petitioner anchors its claim for refund/tax
Section 112(A) of the NIRC of 1997, as amenc
reads as follows:

SEC. 112. Refunds or Tax Credits of
Input T <« -

(A) Zero-rated or Effectively Zero-
Rated Sales. Any VAT-registered person,
whose sales are zero-rated or effectively
zero-rated may, within two (2) years after
the close of the taxable quarter when the
sales were made, apply for the issuance of
a tax credit certificate or refund of
creditable input tax due or paid attributable
to such sales, except transitional input tax,
to the extent that such input tax has not
been applied against output tax: Provided,
however, That in the case of zero-rated
sales under Section 106(A)(2)(a)(1), (2)
and (b) and Section 108(B)(1) and (2), the
acceptable foreign currency exchange
proc wds thereof had been duly accounted
for in accordance with the rules and
regulations of the ™angko Sentral ng
Pilipinas (BSP): Provided, further, That
where the taxpayer is engaged in zero-
rated or effectively zero-rated sale and also
in taxable or exempt sale of goods or

credit on
1, which
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properties or services, and the amount of
credite ' ‘e input tax due or paid cannot be
directly and entirely attributed to any one
of the transactions, it shall be allocated
proportionately on the basis of the volume
of sales: Provided, finally, That for a
person making sales that are zero-rated
under Section 108(B)(6), the input taxes
shall be allocated ratably between his zero-
rated and non-zero-rated sales.

Based on the foregoing, petitioner, who claims for
refund/tax credit of input tax due or paid attributable to
zero-rated or effectively zero-rated sales, must prove the
following:

1. that the claim for refund with respondent was
filed within the two-year prescriptive period.

2. that there were zero-rated or effectively

zero-rated sales;

that input taxes were incurred or paid;

that such input VAT payments are directly

attributable to zero-rated sales or effectively

zero-rated sales; and

5. that the input \V'T payments were not
applied against any output VAT liability.

nallh ol

Unc¢ - the above provision, the two-year prescriptive
period for the filing of a claim for input VAT refund or credit
is reckoned from the close of the taxable quarter when the
re sant sa ; were made pertaining to the input VAT
regardless of whether said tax was paid or not. Counting
from March 31, 2008, June 30, 2008, September 30, 2008
and December 31, 2008, the close of the first, second, third
and fourth quarters of taxable year 2008, respectively,
petitioner had until March 31, Jur 30, September 30, and
December 31, all of taxable year 2010, within which to file
its administrative claim for input VAT refund for the said
taxable quarters. Evidently, petitioner seasonably filed on
June 16, 2009 its administrative claim for refund/tax credit

S
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support its administrative claim and it is upon that time that
the 120-day period under Section 11°‘C) of the NIRC of
1997 st 'l -hmmence.

The admission of respondent in her Answer** and the
letter?®> of petitioner transmitting additional documents in
support of its administrative claim for refund/tax credit,
combined, justify the conclusion that the 120-day period
should commence on August 19, 2009 or the date when
petitioner submitted additional supporting documents. Thus,
counting 120 days from said date, respondent had until
December 17, 2009 to decide upon the claim. Thereaft -,
petitioner had thirty (30) days or until January 16, 2010 to
seek judicial review before this Court. Undoubtedly, the
instant Petition for Rev ~ was timely filed on December 29,
20009.

On its claimed entitlement to a refund or issuance of
tax credit certifical in the amount of Php131,623,246.06,
representing its unutilized input VAT attributable to VAT
zero-rated sales for the four quarters of taxable year 2008,
petitioner contends that it is the largest geothermal energy
producer in the country and has been in the business of
selling ectricity generated from geothermal steam for more
than thirty years.?®

Under Section 6 of the Electric Power Industry Reform
Act, otherwise known as the EPIRA of 2001, sales of
ger -ated power by generation companies are VAT zero-
rated. This provision however was repealed by Republic Act
(RA) No. 9337. Notwithstanding the repeal, the sale of
power through renewab sources of energy remained VAT
zero-rated under Section 108(B)(7) of the NIRC of 997, as
amended by RA No. 9337. The provision states:

SEC. 108. - Value-added Tax on Sale
of £ -vices and Use or Lease of Properties. /

XXX XXX XXX

24 Rollo, pp. 442-443.
25 Exhibits “H” and “H-1".
% Rollo, p. 973
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(B) Transactions Subject to Zero
Percent (0%) Rate. — . ne following services
performed in the Philippines by VAT-
registered persons shall be subject to zero
percent (0%) rate:

XXX XXX XXX

(7) Sale of power or fuel generated
through renewable sources of energy such
as, but not limited to, biomass, solar, wind,
hydropower, geothermal, ocean energy,
and other emerging energy sources using
technologies such as fuel cells and
hydrogen fuels.

0 implenr 1t the above cited provision, ¢ :tion 4.108-
3(f) of Revenue Regulations (RR) No. 16-2005, was
promulgated to reads as follows:

SEC. 4.108-3. Definitions and Specific
Rules on Selected Services. -

XXX XXX XXX

(f) Sale of electricity by generation,
transmission, and distribution companies
shall be subject to 10% VAT on their gross
receipts; Provided, That sale of power or
fuel generated through renewable sources
of energy such as, but not limited to,
biomass, solar, wind, hydropower,
geothermal, ocean energy, and other
emerging energy sources using
technologies such as fuel cells and
hydrogen fuels shall be subject to 0% VAT.

‘Generation companies’ refers to
persons or entities authorized by the
Energy Regulatory Commission (ERC) to
operate facilities used in the generation of
electricity. For this purpose, generation of
electricity refers to the production of
electricity by a generation company or a
co-generation facility pursuant to the
provisions of the RA No. 9136 (EPIRA).
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They shall include all Independent Power
Producers (IPPs) and NPC/Power Sector
Assets and Liabilities Managemr 1t
Corporation (PSS _M)-owned generation
facilities.

Therefore, to qualify for VAT zero-rating, a taxpayer
must prove by sufficient evidence that it is a generation
company engaged in the sale of power or fuel generated
through renewable sources of energy. And petitioner did
when it pi 1 1 ERC C tificate of Compliance No. 08-06-
GXT6-0006°" issued on June 10, 2008, ERC Certificate of
Compliance No. 07-01-GN19-16159°® issued on January 24,
20G,, E C Certificate of Compliance No. 05-10-GXi113346-
13365%° issued on December 6, 2006, ERC Certificate
of Compliance No. 05-10-GXT13347-13366 *° issued on
December "2, 2007, ERC Certificate of Compliance No. 05-
10-GXT13348-13367°! issued on December 12, 2007, ERC
Certificate of Compliance No. 08-12-GXT-26-00263? issued
on January 19, 2010, the Judicial Affidavit®>® of Mr. Felicito A.
Gesite, and various service contracts.>*

Petitioner also sufficiently established that it derived
revenues from sale of power generation through various
service contracts with the Philippine Government and the
National Power Corporation (NPC) for the supply of
geotherm-' energy from its different steam fields located
across the country, and issued VAT Official Receipts. All
these sealed petitioner’s contention that its sales of power
generated through a renewable source of energy,
particularly, geothermal energy, qualifies for \ T zero-rating
under Section 108 (B) (7) of the NIRC of 1997, as amended.

Be that as it may, and as indicated in the Report dated
August 3, "910°° submitted by the Court-commissioned

27 Exhibit “"HHHHH".
28 Exhibit “IIIII".

29 Exhibit “33333".

30 Exhibit “KKKKK".
31 Exhibit “LLLLL".

32 Exhibit “MMMMM".
33 Exhibit "NNNNN-5"

3 Exhibits “VWVV”, “WWWW”, “XXXX", “YYYY”, “ZzzZz", “AAAAA”, “BBBBB”, “CCCCC”, /

"DDDDD", “EEEEE”, and “FFFFF".
35 Exhibit “"HHHH".
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WHEREFORE, the instant Petition for Review is hereby
PARTIALLY GRANTED. Accordingly, respondent is hereby
directed to REFUND or ISSUE A TAX CREDIT
“ERTIFICATE in favor of petitioner Energy Development
Corporation in the nount of Php™%,Z77,008.7"
representing petitioner’'s unutilized excess input VAT

attributable to its zero-rated receipts for the four quarters of
2008.

SO ORDERED.

ESPERANZA R. FABON-VICTORINO
Agsodiateé Justice

I concur:

LY

ER%;Q P. UY

Associate Justice

ATT"STATION

I attest that the conclusions in the above Decision were
reached in consultation before the case was assigned to the
writer of the opinion of the Court’s Division.

A )

-
ERLINDAP. UY
Associate Justice
Chairperson
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~ERTIF] ATI™N

Pursuant to Article VIII, Section 13 of the Constitut' n,
and the Division Cl ‘rperson’s Attestation, it is hereby
certified that the conclusions in the above Decision were
reached in consultation before the case w 3 assigned to the
writer of the opinion of the Court.

ROMAN G. 10
Presiding Justice















