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Republic of the Philippines
COURT OF TAX APP!A{I?
Manile

AMERICAN BISCUIT OO, , INC., 4 W
Petitioner, Y

- VETSUS o CeT.As CASE NO, 444

COLLECTOR OF INTERNAL
REVENUE,
Respondent.

DECISION

This is an appeal from the decision of the
Collector (now Commissioner) of Internal Revenue
ordering the American Riscuit Co., Inc. te pay the
sum of #24,211.79 as d_c!}dmg!_muatm tax, 25%
surcharge thereon, éoefunntary stamp tax, importer‘s
and manufacturer's fixed taxes (C-14) snd compromise
penalty.

Petitioner, American Riscuit Ce., Inc., is 2
domestic corporation engaged in the manufacture of
bubble gum and chewing gum. Sometime In 1933 res-
pondent caused the investigation of petitioner‘'s liae
bilﬁy for business taxes, and as. a consequence there-
of , he detemined a deficiency of 97,852.10 as per-
centage tax for the period fram April 1, 1952 ¢to
March 31, 1953, 250 surcharge thereon and fixed tax- '
es »s manufacturer of bubble gum and chewing gum
(Exh. ¥, BIR »ec. pp. 10-11). Inasmuch as petitioner
did not keep regular books of accounts, resnondent
based his deficiency assessment on figures furnished

by the former‘'s accountant. And the cost of raw
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materials used in the manufacture of petitioner's
bubble gum and chewing gum during the period under
review was ¢omputed by respondent on the basis of
the ratio of rsw materials and total sales appear-
ing in petitioner's sales tax return for the second
quarter of 1952, that is, 67X of the gross sales
(@xhs. B & 3, BIR rec. pp. 2-3) |

jubsequently, -;ur a reinvestigation, respond.
ont revised his first deficiency assessment by in.
cressing the same to $28,290.03, including surcharge
and campromise penalties (Exhs. N & 14, RIR rec. pp.
43.44). This revised agsessment covered the period
from May 1%, 1952 to June 30, 1953, Petitioner,
through the ueou!t‘m‘ fira Sycip, Gorres, Velayo &
Co., contested this assessment, contending that it
should be liable only for the payment of 212,609.10
as deficiency pcr“n:tago tax and fixed tax, and
¥750.00 as documentary stamp tax. This contention
is predicated on the theory that the raw materials
used during the period in question should be 58 per
c-nt' of the gross sales or equal to the ratio of the
cost of raw materials used and the total gross sales
obtaining in 1934 when petitioner was managed and
operated by Operators, Inc. (Exhs. Q & 17, BIR rec.
PP. 53.543 Exh. R & 18, RIR yec. pPp. 37 & 58). Res-
pondent rejected petitioner's computation.

After further reinvestigation, respondent
revised his former assessment, resulting in the re-
dugction of the total amount demanded to #1,1357.50
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as documentary stamp tax and 923,454,.19 as deficien-
¢y percentage and fixed taxes, computed as followss

8o lcl zm
jm I - “53 ™ ZDJ. «25

Lnnaa Sales n.turao

& donations - 921,127.80
Inventory of
 finished

goods, at

market value,

6-30-533 per

auditor's

“ﬂm onooo l. ! !& &
".t s.l.. o o m

Lesss Cost of materials
used eeccccone 1 l.u:. 28
Deducts Cost
of returned
sales & dona-
tions and
ending in-
vent s 37.851
of 906, 30
Sales suhjcet ta taX wcecwe-
Lesss Tax ﬂ.‘d O.R.
5228234 dated

7-13.52 e

Def iG’.M - - .
25% gurcharge th-r'nn connne 4:30'.5#

C-14 (Importer)
193] cnncncese 10,00
C-l‘ (qu.’ 1952
4 1993 cececes ' 30,00

Compromise, per letter
Deputy cslluctor dated

it AR
(Bxhs. MM & 39, BIR yec. p. 94) '

In a letter dated January 4, 1997 (Exhs. TT &
52, BIR yec. p. 129), resnondent reduced his assess-
ment for documentary stamp tex to #757.60.

Being dissatisfied with the final assessment,
petitioner filed the original petition for review on
November 16, 1957 which was subsequently amended to
include the allegation that respondent’s right to as-
sess and collect the taxes in question has already
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prescribed. Respondent, in his answer alleged,
among others, that this Court hes no jurisdiction
to take cognizance of the petition for the reason
that the same was not seasonably filed.

Having failed to rress and discuss the issue
of prescription in their memorandas submitted in supe
port of their stands, we take ft that the parties
have sbandoned said issue.

The main quastion at issue 1is whether or not
respondent's detemination of the cost of raw mate-
riasls deductible from the total gress sales for the
purpose of computing the nercentage tax is correct.

Petitioner contends tlut rupoadmt‘t computa~
tion of the cost of Mnmbh raw materials is er-
ronecus in that it comprehends only the raw mate-
rials purchased locally and does not include those
which were imrorted. Te support its stand, petition.
er presented bills of lading, import licenses and

letters of credit covering the payment for said im-
ported raw materials. These imported raw materials
are itemized as follows

. 109 cartons,
. that arrinz-oa

Pres. Grant, B/L

axh‘o m S ’ 5.’27.76
211 cartons, base

that arri on S$

Pres. Monroe B/L

Bxhe AAAA cemvmeccccccas 11,693.37
33 gartons, gum base

that arrived on S8

Pres. Arthur, B/L

nh. m .’-..-.--—‘.-- 2.171.42

.ma.sm pieces, ABC

%6 CT* pum cartons

or Aac small boxes
for containing candy-
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coated chewing gum
pieces. They are
packaged in 547 cases.
T
1,500 lbs. net.

Contained in 4 drums,
L/C Exh. DDDD cececeee 25,727.42

Glucose or corn syrup
100,000 ve. muia.
146 drums, LA
NO. 43802 covered by
Import License No.
1204

Carnauba M. L/C Exh, DODD
Landed Cost® $2956.00

But petitioner did not take inte account the cost of
the carnauba wax in its computation of the deductible
cost of raw materiels because of its insignificant
amount. On the other hand, respondent maintains that
the cost of the above-enumersted imported raw mate-
ﬂah has not been fully established snd, therefore,
the deduction of the same from the gross selling price
of the finished articles should not be sllowed.
/m importation of these rew materials and
their cost are evidenced by import licenses, letters
of credit and bills of lading. Copies of the import
licanses and letters of credit were identified by a
responsible employee of the Philippine National Bank
from where the same were obtained. The bills of
lading were testified to and identified by a res-
ponsible employee of the American President Lines
from whare the bills of lading were taken and on
whose boats the materials in question were loaded.
In view of this evidence, we believe and so0 hold that
the cost of the imported raw materiasls tabulated
above should be deducted from the t otal gross sales

39,573.66

* 334



DECISION o
C.T.A. CASE ND, 444

~” v 6 -

of finished nt:ltlu.J

However, the cost of the imported gum base
which petitioner admitted to have used (about 100
lbs. ) for experimental ourposes and left unused
(600 1bs. ) should be excluded from the deductible
cost because the ssme did not form part of the manu-
factured bubble gum and chewing gum that were nj,d:]
The landed cost of 17,801 lbs. of gum base is
$19,392.%55. Therefore, the cost of TOO lbs. of gum
base is 700/17,801 of $19,392.55 or 3762.59. The dif-
ference of 919,392.5% and 9762. 59 which is #18,629.96

should be the amount deductible as cost of the gum

base.

/.’ﬁnihrlr. the cost of raw materisls that went
into the manufacture of the bubble gum and chewing
gum which were returned unsoldy eof those that were
donated to the Wnilippine Ammed Forces} and of those
in the ending inventory should not be dtdu-:tvﬁ from
the gross sales for the reascon that these articles
were not used in the manufacture of articles which
were subsequently unldaﬂu amount not deductible on
this account is equivelent to the ratio of the sum of
$453,201,25 (total gross sales) and 9288,997.41 (to-
tal cost H,rw lntor.talt); |

In fine, the amount subject to nercentage tax
should be computed as followss

Sales (May 15, 1952
to June 30, 1993) cncccee. PM33,201.7%
Lesss Sales returns &
donations -- #21,127.80
Inventory of
finished goeds .
at market value
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6-30.93, per
mdltor‘o . I8

e WIS B

Lesss Cost of Mate-
rials useds
As per finding
of respondent
as to materials
purchased lo-

cally ~eeceee -171,563. 38
Iwm.x gum

b‘“ - - la.‘”.%
Imported 4,102,

e
A e
e :ﬁm ,777.42
peppe - A
Imported 100,000 g

1bs. glucose
or COTrn sy~

TP ewoemmeme_ 39,575,66
Total cost or

raw materials®»288,987.41
Deducts Cost of

returned

sales,

donations

and ending

inventorys
CR XN ‘
ales :ubj;ct to'%ﬁ% ’W‘

Respondent contends that the 2% import license
fee which was included by petitioner in the landed
cost of the imported rew materials should not be thus
included as said fee is not embraced in the phrase
*all similar charges® which should be considered in
determining the landed cost of an imported article
under section 183(b) of the Revenue Code. We belisve
that said 2% import license fee should be included
because said fee constitutes a part of the landed
cost in procuring the imported raw m.nan,] .4“_

tion 186 of the Code permits the deduction from the
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gross selling price of the *total cost® of the raw
materials subject to tax under said section. The
term “total cost®, as applied to imported rew mate-
rialg. means tﬁo aggregate amount that goes into the
progurement of the raw materials which is the bnu'
for impogition of the advance sales taxe ] .
Petiticner alse maintains that it should not be

required to pay the surcharge of 23X for late peyment
because said penalty apnlies omly in cese the taxpay-
ox fails to pay the sales tax dus as indicated in his
original return as filed on or before the date that the
payment thereon becomes due, as provided dy Sec. 183
of the Revenue Code. This contention is without
merit. Section p_a_(_L ) requires the taxpayer to make

® true and complete return of the amount of his gross

monthly (formerly quarterly) sales and pay the tax
dus thereon. Py this requirement, it {s inm-hnt’
upon the taxpayer to determine his true and correct
tax liability, and if, by error or intentiem, he un-
derpays and delays the fayment of ﬂn.comet amount
of tax, he is required to pay a surcharge of 23%.
The imposition of ssid surcharge for laste payment
of the nercentage taxes is mandatory, and neither
the Commissioner nor the courts may waive the seme.
(Lim Co Chui v. Posadas, 47 Phil. 4603 Koppel v. Col-
‘lector, 87 Phil. 348; Rep. v. Luzon Ind. Corp., 54
0. G. 4037.)

With respect to the compromise penalty of
#],9500,00, petitioner cannot be compelled to pay the
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same in the absence of an aqmnt between the par-
ties (Collector of Internal Revenue v. U.3.T., G R.
Nos. L-11274 & L.11280, November 28, 1958 ).
IN LINE WITH THE FOREGOING OPINION, there is
due from petitioner the sum of ¥12,965.25, computed
as followss |

Sales subject to tax e«-e 2]195,912.60
7% percentage tax due

th.”m - 10.’130“
Lesst Tax naid (OR

5228234 d Ju.ly is,

1952) - —}%'
Dnﬂdcuy pouontago taxe ol 82

25% surcharge thereon for

late payment e-cooc-—cee  ___ 2,439.53
Percentage tax and sur-

charge « woan P 12,177.6%
Adds Pixed taxes (admitted)
bwr. 1051 cees #10.00
R e m 3000
Doiuunt a :
emmomeeceee 787,60 78180

Total taxes U@ eeccmercees W

Accordingly, the decision of the Commissioner of In.
ternal Revenue appealed from is hereby modified, snd
petitioner is heweby ordered to pay the sum of
#12,96%9.25 as deficiency percentage tax and surcharge
for the pericd from May 193, 1952 to June 30, 1953, -
porter’s fixed tax for 1951, manufacturer‘'s fixed
tax for 1952 and 1993 and documentary stamp tax. With
eosts against petitioner.

S0 ORDERED,

Manila, August 27, 1983.

— oo el
ROMAN M, UMALI
Associate Judge
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