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South African Airways (“petitioner”) is a corporation duly organized and
existing under the laws of Republic of Africa with princpal office at Airways Park,
Jones Road, Johannesburg International Airport, South Africa. It is an off-line
international air carrier having no landing rights in the Philippines, thus, does not
mi 1ain flight operations to and from the Philippines. Moreover, petitioner is not
regis ed with the Securities Exchange Commission as a corporation, branch office
or partnership, hence, it is not licensed to do business in the Philippines.*

The respondent on the other hand, is the Commissioner of Internal Revenue
who is empowered, among others, to dedide on disputed assessments, grant refunds
of internal revenue taxes, fees or other charges and | ialties under the 1997
National Internal Revenue Code ("NIRC"), as amended, or other related laws, with
( ice address ~ the 5" Floor R Na nal Office uilding, Agham Road, ilir 1,
Quezon City.

As an off-line international air carrier, petitioner transports passengers and
cargo between ports or points outside the territorial jurisdiction of the Republic of
the Philippines. It maintains the services of a general sales agent in the Philippines,
Aerotel Limited Corporation (“Aerotel”), which, among others, sells passage
docume  for com, tion or commission covering its off-line flights.?

On May 30, 2002 and August 29, 2002, Aerotel, for and in behalf of
petitioner, filed separate Quarterly Income Tax Returns for income accruing from the
carriage of cargo and passenger covering the first and second quarters, respectively,

of taxable year 2002, detailed as follows:

! Joint Stipulati  >f Facts 5.1 &5
2 Ibid., par. 7
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Philippine Billings Tax . . ." is not applicable in the instant case because said
regulations only became effective on October 26, 2002 while the transactions
covered by the present claim are the first and second quarters of taxable period
2002.

The NIRC imposes 2%2% tax on Gross Philippine Billings on revenues derived by
an international air carrier doing business in the Philippines. “Gross Philippine Billings”
refers to gross revenue derived from the carriage of persons, excess baggage, cargo
and mail originating from the Philippines in a continuous and uninterrupted flight
irrespective of the place or sale or issue and the place of payment of the ticket or
passage document.® Otherwise stated, the crucial factor in ascertaining the tax on
Gross Philippine Billings is the place where the carriage of passengers and cargo
originated and not where the tickets were sold.

Petitioner’s absence of flight operations to and from the Philippines is bolstered
by the fact it was not conferred any landing rights here,'® therefore, its gross revenues
derived from the carriage of persons and goods are not within the purview of Gross
Philippine Billings. It follows that petitioner is not liable to pay 22% tax on its Gross
Philippine Billings.

In the case of South African Airways vs. Commissioner of Internal
Revenue, CTA EB No. 118 (CTA Case No. 6760), December 2, 2005, the Court
En Banc held that petitioner South African Airways cannot be taxed on its Gross
Philippine Billings, to wit:

"[11t is evident that the definition of "Gross Philippine Billings" under Section
28(A)(3)(a) of the : ' Tax Code covers the gross revenue derived from the carriage
of persons, excess jgage, cargo and mail "originating from the Phil ines in a

9 Section 28 (A) (3)(a) of t 1997 NationalI  1a 4
19 stipulation of Facts, par. 4
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continuous and uninterrupted flight” irrespective of the place or sale or issue and the
place of payment of the ticket or passage document. "To originate" would mean "to
cause the beginning of; to start (a person or thing) on a course or journey; to begin,
start" (Webster's Third New International Dictionary). In other words, the flights
carrying the passengers must have originated or started from the Philippines. Verily,

petitio~—- b ernat’ |l carrier, as authori o« g by the Civil
)_anuamg_ng_ﬂnghﬁmgmnm_tmm_ms_mmmn&

Aeronautics
WWW&MW@.&M:

However, despite the above ruling that petitioner, being an off-line
international carrier without flights originating from the Philippines, cannot be taxed
on its Gross Philippine Billings, still, it is not entitled to the daim for refund as it is
liable to pay 32% income tax as a resident foreign corporation.

In the same case of South African Airways vs. Commissioner of
Internal Revenue, supra, the Court £n Banc? elucidated that while petitioner is
not liable to pay on Gross Philippine Billings, it is still required to pay income tax on
its gross revenue from the sales of its passage documents. To quote:

"Based on the foregoing it appears that the petitioner cannot be taxed
on its Gross Philippine Billings. However, following the same ruling of this
Court in the case of Air Canada vs. Commissioner of Internal Re 1ue, that
while ~~*itioner is r -* ‘iable to pay tax on Gross Philippine Billings, it is still
liable to pay income *~x_on its ~~~ss revenue from the sales of its passage
documents. We quote:

"However, with regard to the term "doing” or "engaged in"
business, there is no fixed or specific criterion as what constitutes
"doing" or ™engaging" in business. In the case of The Mentholatum
Co., Inc., et al. vs. Mangiliman, et al., 72 PHIL 524, the Honorable
Supreme Court had thoroughly and clearly explained the term in this
way:

. There is no specific criterion as to what constitutes
"doing" or "engaging in" or "transacting” business. Each case must be
judged in the light of its peculiar environmental circumstances. The
term implies continuity of commercial dealings and arrangements, and
contemplates, to that extent, the performance of acts or works or the
exercise of some of the functions normally incident to, and in

! The same stand was reiterated by the Court in the case of Air New Zealand vs. Commi.  ner of Internal Revenue,
CTA Case No. 6761, promulgated on September 12, 2005, citing as basis the case of Air Canada vs. Commissioner of
Intemal Revenue, CTA Case No. 6572, Decem! 12, 2004.

12 Citing the case of Air Canada vs. Commissioner of Internal Revenue, CTA Case No. 6572, December 22, 2004, affirmed in
CTA EB No. 85, August 26, 2005
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progressive prosecution of commercial gain or for the purpo and
object of the business organization."

"In order that a foreign corporation may be regarded as doing
business, there must be continuity of conduct and intention to
establish a continuous business, such as the appointment of a local
agent, and not one of a temporary character. In other words, a foreign
airline company selling tickets in the Philippines through their focal
agents, whet'  liaison offices, agencies or branches, as in the case at
bar, shall be considered as resident foreign corporation engaged in
trade or business in that country for such activities show continuity of
commercial dealings or arrangements and performance of acts or
works or the exercise of some functions normally incident to and in
progressive prosecution of commercial gain or for the purpose and
object of the business organization."

The absence of flight operations to and from the Philippines is not
determinative of the source of income or the situs of income taxation.
Petitioner admitted that it sells passage documents in the Philippines through
its sales agent Aerotel and it derives revenues from the conduct of its
business activity regularly pursued within the Philippines. Hence, the
petitioner is a resident foreign corporation engaged in trade or business in
the country within the purview of our tax law and must be subject to tax.

The High Tribunal on numerous occasions sustained the validity of the
foregoing finding. Among these are the cases of Commissioner of Internal
Revenue vs. American Airlines, Inc., 180 SCRA 274 and Commissioi  of
Internal Revenue vs. British Overseas Airways, Corp., 149 SCRA 395, where
the Honorable Supreme Court explained that:

"The absence of flight operations to and from the Philippines is
not determinative of the source of income or the situs of income
taxation. . . . The test of taxability is the 'source'; and the source of an
income is that activity . . . which produced the income.
Unquestionably, the passage documentations in these cases were sold
in the Philippines and the revenue therefrom was derived from a
business activity regularly pursued within the Philippines. And even if
the BOAC tickets sold covered the 'transport of passengers and cargo
to and from foreign cities’, it cannot alter the fact that income from the
sale of tickets was derived from the Philippines. The word 'source’
conveys one essential idea that of origin, and the origin of the income
herein is the Philippines.”

The High Court in the same case of Commissioner of Internal Revenue
vs. British Overseas Airways Corporation, supra, explained further in this
manner:

"Gross income’ includes gains, profits, and income derived
from salaries, wages or compensation for personal service of whatever
kind and in whatever form paid, or from profession, vocations, trades,
business, commerce, sales, or dealings in property, whether real or
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personal, growing out of the ownership or use of or interest in such
property; also from interests, rents, dividends, securities, or the
transactions of any business carried on for gain or profit, or gains,
profits, and income derived from any source whatever.

The definition is broad and comnrehensive to include proceeds
from sales of transport documents. e words 'i fr )\
source whatever' disclose a legislative policy to include all income not
expressly exempted within the class of taxable income under our laws.

It has been consistently ruled that the source of income is the
property, activity or service that produced the income and, in order that the
source of income to be considered as coming from the Philippines, it is
enough that the income is derived from activity within the Philippines
Commissioner of Internal Revenue vs. Japan Air Lines, Inc., 202 SCRA 450.
Applying the said definition to the present case, proceeds from sales of
passage documents by the petitioner are subject to income tax.

In the instant case, petitioner's designation of Aerotel as its agent in the
promotion and solicitation of the sale of airline tickets in the Philippines on a regular
basis contemplates its intention of continuity of commercial dealings in this country.
Clearly, petitioner is engaged in business in the Philippines and the revenues arising
from the sale of aitline tickets through petitioner’s agent herein must be considered
taxable income. The test of taxability is the “source” and the source of an income is
that activity which produced the income.”* The absence of flight operations to and
from the Philippines is not the determinative of the source of income for purposes of
ascertaining income tax liability. It is sufficient that the income is derived from
activity within the Philippine territory. Ineluctably, petitioner is a resident foreign
corporation doing business in the Philippines and the income earned from its flight
operations outside the Philippines is subject to an income tax rate of 32% under

Section 28 of the 1997 NIRC, as amended.

3 Howden and Company, Ltd. vs. Commissioner of Internal Revenue, 13 SCRA 601
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In fine, the petitioner, as resident foreign corporation engaged in trade or
business in the Philippines, is not liable to pay tax on Gross Philippine Billings as
provided in Section 28(A)(3Xa) of the Tax Code. However, it is still liable to pay
thirty two percent (32%) of its taxable income derived from its sales of passage
documents here in the Philippines.

WHEREFORE, premises considered,The Petition for Review is hereby DENIED.

SO ORDERED.
ERNESTO D. ACOSTA
Presiding Justice
WE CONCUR:

R. BAUTISTA
Associate Justice

( On Leave )
CAESAR A. CASANOVA
Associate Justice

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, it is hereby certified
that the condusions in the above Decision were reached in consultation before the
case was assigned to the writer of the opinion of the Court’s Division.

(U w. Qe
ERNESTO D. ACOSTA
Presiding Justice

Chairman, First Division



