REPURM. IC OF THE PHILIPPINES
COURT OF TAX APPEMN.S
MEEZN CITY

C WS CONTINGG AN ITHNKR
PHILIPRINER, I1WNC,
Petitioner,

-~ NBErEME e CYN COHRBE ND. %125
COMMIBBIONER OF THYERWR, Promulgateds

e - 0CT 011905

Rerpondont.

DECS Y S8 T AN

This oare fnvolver & claim for vefund in the sum of
Prey, e, a6n By pvecpatd withholding %asr  on  voyalty
payments Yo BT Covpovation, DRelmewmrs, LS. 0A. LR LIRGE EE
LS. M for bvevity) corvespooding to the period from July
Ty 1990 o Hevoh 31, 1993,

Petitioner, BRVEF  Ceabings  and  Inks Phile., Toe.
BCIE for shovt) i A domesbie vegistersst  oovporvabion
angagerd i the manufacture of pednbiing  tohkn and
anniliavies  Ffor the gpraphiocs and  pachaging  induasbtries,
with buasiness ackbress st 101 Marcos Alvarez Ovenne, No.
Talon, Las Fipas, Mebre Pand La,

Tve  prsdecaasoy, Aottt sl Biherge Phil. Branoh,
entered  dnks a Ghaphice Licenze fAgeeesment (Bxh., "0",

Prat.y pp. 7E-91, UTR veos) with BRBP ~ 8.0, on Notoheyr
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26, 19R8 shievaby  Bhe letber  granked to the Former  the
vight to use the koow-how far Che manufacture of printing
inks and aunilismriss for the graphice and  packaging
tndustriam. Ine  vetuwrn, Ault  and Hiborg agreed o pay
POGE -~ LS. 2 two-percent (2% rovalty based on the neb
smtes of the products Lt manufactured aod zold or usaed,

The Graphics License greement  betwesn Auld and
Witorg ayel  BENEE « B, was yeglistered with  the
Technology Yrasnsfoar HBosgred of the Buresn of Patenta,
Trademarioa and  Technolayy Transfer az evidenced by
Certificate of Registeration Mo, 953 dated Ougust 1, 1209
HEute, "D%y Pet.y p. 98, CTO rer. .

i Rogust 1, §99G, upon  applicatieon with  the
Bacarities and Evobange Commizsion, fuelt and Wibovg' e

FTicenne to sangages In busdness dn the Phiidlipplinses wos

cancelled xh, MOY, ety op. TO, CTH rao.d, i wven
dsbe, e 1 13 oy imend, nFfive AEr oot e

reglatration of the frticles of Incoevporation of BOIR

b, "BY, Pek. gy po Ty, CTH eae. ),

in Hovreber 13, 139,  the Technology Transfer
Boglatey of Yhe Poyrean of Patents, Tradesgavrhs  and

Toctmology Transfer facoesd Certificate of Roglatration
tler, ONI-0 {Ewh.,  YEY, Pel.gy  p. 23, CTH ree.d to pefloct
the due veopgistration of the (haphios Licenze Ogreement

Bobwesn BB - (L8.6. and petitioner BLIP,
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For  the period  from July 1, 1992 te March 31, 1993,
gertitioner paid te BORP « ILA.A. royvalkies in the toabal
pReunt of P, 113,407, 45 and yvamitterd to the W IR,
PR7S, AEA, 39 ae @M% withholding taux thereon. T

Believing that under  the moet favered nation olsiee
af  the AP ~ 9 Taw Treaty, the tax imsposable on vovalties
shauld be only 105, petitionsr  alleged that {ts  Law
ramtttance to the BIR war in  srcess by PI&Z 918, 69,
Henoe, ot August 27, 1993, 1t filed swith the Appellate
Hivindoen of respondent » olaie oo vefund or Sax oredit
in the asount of PIAT, 918, &Y.,

fr the two-year prescyiptive peried Ffor the Filing
nf  » vefand clasle te about o expive, and responstent has
wih  acted on the claim of petitioner, the latter filed
the instant petitien on Ougust &, 199,

On  Beptewber €, 19394, vespondent  Filed herv Onpwer
allegiog the  Fol loawiog an  spenianl Al affiremative

defensen, Yp wiky

", The herain withholding bax on vovalties ix
prosumed Yo have been paldd and collected in
aneardanns ) bl 1 o sl extatiag niR

Repulatitons on the wattery

T frticle 84 (), (dd) and (o) {ce) of the RP-
Hent UOeveany Tav Treaty allows » matohing tewn
credit  of PON %o Berwans receiving voyaltien
avising in the Philippines, whereas, #Hriicle
13y ®MM 4389 af  the BP - 1M Tax Treaty does
oot so provide. tHenece, a rosident of  Lhe
nited States is nob _entitled teo the “wost
favorsd nation” tax vate of 1O0% on  royvalty
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inconse derived from the Philtppines for  Ythe
simple roszon that the paysent of such kav iw
pat  uwoder similay, clvousgbances as the satching
credit of 204 for royaltier being granted undeyr
the AP ~ Hest Gerwmany Tar Trestyy

B. Aulings previsualy issued by the vespondent
allowing the avatlaent aof the benefits of the
"must Favorved nation” olauze on  paywenks of
rovaliies to revipisnta/vesident of the Inited
Btates have alveady been revoked effentive
Janumey  Z1, 19892 puwrsuant bto Revenus Mesorandum

Civeoular Ho, 398y
2. The petition ataten ne wsuze of actkion,

thevre heiong noe allegation a2 o the varisus
dates the alleged withhoelding tas  pavmenbte on
rapnlkies weve wmade andlor effected by  the
petitioneyvg

10, The alleged wtthholding teax payments. on
veyalties ooverisg the peeied JTuly 1, 199 ko
fluguast 1, 1992 arve no longevy vefuandable, the
wame heing slveady bavesd hy Jatchezs

1, Claiwg  Tor tar vefundievedit beinp in the
natuwre of sweepbion from are conskrued sbeickly
EH TS RIT A the elnimant/petitionery (Enenlar

Lumbey Co, wa. Court of  Taw Oppeals, ot al.,
104 BURY TiOg Maniln Electeis Cow VL
Commissioney of Interoal Revenue, Doteber 88,
1T, 47 RO 3103,
The two izener to be adindicated in this case srvres
1. Hhethey oy nobt petitioner e sntitled
by the Yower  btaw vate of 10% uwnder the “wsosd
Favravred nabtien® clavze of the PR - BB, Tan
Froatws mnd
o, hether ov nat  the withholding taw
pavaents cavering the periasd fram July &, 199

o fiagust 1, 1993 have alvesdy presoribed,
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fraent  the Firat deeue, this Dowrt once apein rulen
itn  faveor of pebitioney, The legal avguments radsed by
razpondent in her  special and  affivestive defenses  had
alvepdy bBeen settlisd by thizs Couwrt 4n the case of “"IBM
Myt tippines, Inc. vea. Commisafonar o€ Internal Revanue,”
YR Uase Mo, 4308, decided oo Maveh 34, 1993, ohere it
i sl ed Bhata

"y the eetondt drsue, whother or  nod
petitionsy  shouwld bLe taved at the veduced vate
of 1erd, withhiolding tan  on roysltien in
srenydance  with heticle 12 (23 (b of the B.P,

Heat  Hovmane Tanw tTraaky and  nok e
mithholding tax on veyaltier wnder wticle 13
8 ) (144 af the PP - LR, Taw Treoaby.

This flavert  t8  af the peoervasunstion  bhat
petitioner’es  stand {8  oovvect amd conours with
the oaploton remderved by then Cosmiwntoner of
Internal Revenue, Menvenide Tan, (BIR Ruling
Moo AUE-88, supea., that undey thoe most favored
nation provizion af the R.P. - L8, Taw Treaty
tArticle 13 pavagraph & (hy  {4§1), Tthes tax
tmponable  op royalbies derived by 8 vesldent of
the nited Brates from sowees within the
Mhiilippines shall he the lowent rate of
Phitippineg  btay that say be jeposed on ropnsltien
nf the TameE b4 et paidd wnitey simitar
eivovmrtaness to oa  yvestdent of & thivd stabe.
fvtinis 18, pacagraph £ (bt of the B, P, - YWesd
Gevwmany Tax Teeaty, prouvides that vovalbies
avining in the Philippinesn aond paid ke a
vositdent of West Germany may  aleo be taued in
the Philippines, buk  the bax a6 charged shal)d
nat excend 0w of  the gruns ameunny of
rayatbles. Baid btreaty alse pravides that for
az  long as  the branzf¥er of btechneloegy uwnder
Phitippine law, fa subiect to appraval, the
limitativn of the Lar vrabe In onio of roeyvalties
arising in  the Phitippinen, apply §{f the
pontvact  giving viae to guch vopalbiers has hesn
approved by Philippine compestent anthorities.
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Thus, insseach me  the Agrecment betweosn

Moyl Teasde and IDM Phils. ms well as  the
Agrecwont betwsen THAM  aod IBM Phils. had been

ETe S A AT | hay the Contral Bank of Lhe
Philippines, rayalbips sy g fay in tdeg

Phitippiner and payable to Horld Teade ss wel)
we  to YBM by TRM Philyg., should be baved at the
rate of 10%  becavee zatd vate fo fndicated in
e .0, ~ Hest tlerwany Tar Treaty and pursuant
te fMArkicle 13, pavagesph 8 b)Y 4584y,  of Lhe
Pl o B Tauw Troaby,

Renpondentty allegation that the provision of
ratehing coredi® under rticlie 84 of the RP -~ Weosrt Germany
Tay  Tresty negatens the application  of the “enst Ffavoeed
patfon" clauwse of  the M2 o U8 Tan Treaty, becauvese the
payment af  tax an voyaltiez 3z npoabt "undey simd oy
civeumstances, ™ hatd libhewizse been vesplved by this Cpurk
tn & Pezolobion, dabed July 81, 19930 and  prosulgataed
undayr the aforementiones UTH Case Mo, AR0H, In wald
Beanlubtion, this Couvet vesoalverd bthaty

It is olatwed by the respondent that this

Courd areed  in granting he refund since

petitianey 4 not entibled ta the ‘woxt favorasd

LE 3T vate  on royalties.® Hotion, C.T.0,

Baerards, p. 347

The appliceble provision of the P&,
.5, Tax Tyraaby providegs

Ok, 13 @by i443r.  umn (Trhe
taw dmpoaed by that obhesy Conbracting
Btate shall wet epuwwceed the lowert
vake  of Philippine  bBaw bhat way be
impoosed  on voyalbies of the same hind
pald _ unsder similav civeussbences to a

cresident of o LR R phate.”
tthdernanring suppl iod)

Boaspondsnt  advaneed iz segusent  an the
promize that the R.P. -~ fBersany Tax Traaty,
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which (owetides For a 10% taw on royvaltios,

not

apply dn khe opse wnder congiderabtion,

mrgued thate

"Undey  the wix provisions of the
Berman Tax Treaky, thevse iy )
Twatoehing  evedit® in Geveany of 10
At PO, O Tavation »f Sctivieg 23
Relief fros Double Tovabion of  the
PP, B, Tan Treatyd, there is nn

guch  taw credit so Lthat the 18M WOHD
THRODE  CORRORMRTION ORD THIERNOT TOMY,.
BUSITHNESS  MDCHITNES OORPDIROT IO are pod

entitled bo the "woet Favored oation’
tauw  vate an vovalbies (104Y  begaune
theiy payment of the tax 12 not andesr
simidae  cleoumsbances d.e., theve is
matohiing  oresdit? in Beraeany (20% for
rayalbies), while theye i8 noe  such
ovedit  dn the (L8, Hun. * (Mot inn,
L. 1.0 Recovts, p. 3480

does
finy

Buasted bhelow g the perbinant  provistons
af fhe B.D. -~ fGermany Tax Troaty shiich readar

Hivet e Y 24
floliaf Fvom Douvble Tawabian

1. Tmw shall bhe detsrminesd in
the oase of o vogslidont of the Fedevral
flapubl le of Germany as followss

Wb EL HHn

ha¥ Bubject to the provisions of
Barman  taw ltaw  rvegarding cvedit  For
fovraign tax, therse shall tie »2)1owed
as A credit  againsd Gevasany  incowme
vl sorpoarat i on %o payabile in
raopeect af the Ffollowing {tess of
taome  avising in Lthe Repoublic of the
MhitYippines, the tax paid under  the
1 avs of the Fhilippines and in
mecardance with this Dgreement ony

W HHM , HuH
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et} vovalties, an  defingd
in paragesph 3 fwticle 18

¥ WM T
£k For  the purpose of ovedit

referred (o in  subparvasgesply (b}, the
Phitippine tay ashatl be daeeed to b

HHK Mot pe MM
Pl vl | i the cpse »HF  vovialbtiess

for- which the tax s veducaed o 10 o
1% pevcent accoerding  to paragesph 2
of iwkicle 12, a0 peroent of the
gross amosunt of sech voyaltiae, ¥

T szebtble oance and for al) the legal fssus
tnvnlved dn this onse, Ehis Couct deems 18 wigs
ke decide an  the proper iaborprotation of the
phvase *paid  under simitar clrocumabances.”
Dags the phwase refer o Sar pald az clatsod by
respondent  or does 1 refer o royalties pald
an sdvancad by pebtitionev?

B sursevy peruzal  of the provision sakes
this fCourt to  agres with the peatitioner®y

interpretation, The phvacs “patd sgnter similase
ocircumstances”™  da fallowed by the phitase "toa s
rettdent  of a  third state.” It in cleasr thad

sihat  ts patd to s resident of 2 bthicvd atate iy
voavaity and nat bas,

Frat b i oney aueinet iy piak in ity
“Opponsitian b Mobinn forr Paconsideration”
that oy

“Hespondenk i in nffact
amanding  the provizion of the R P, -

LR ¥ oo Lranky. irkicle

FXEM B LILE)Y  spesbx of “yuvalbien of

Lhe sape  kingd  patd under: siwmilar

civenmstances  to s vestdent of thivd

stabte’ . Hopbisr g Huss Ak apsahk,

whethey  egupresa #  dsplied, of g

b e nndee  aiml ey elveumrbance s,

Haspondent 12 vesding inte the 8.0, -
8. taw Freaty somsething that  is
clearty not thers.

)
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Thip reguivemsnt af ‘imi ey

civrcumstances? 18 tn ralation te the
paymont  af coyaltr, net  payment of

the ftaw., Thue, for instence, the
rapalty  dn gueshion palid te oa WL 8.
vogident by petitinner tubiieoh  in
neitheyr MMovegiztered enterprise nor
@ gy ool in ) e forred-ploneey

ackivibyr  dg st palyd undee sintlar
clrovmibantneg as a  roayaity paid te a

vn i dpnk af Denmavrhk  ov  Bwmeden  ia
varpedct of mobioe plebws Filme awpd
Gapen % nob pata  uwnwler  aiwd lay

chrovasbances apr the  ropalty  heredn
patd By  peabkitioner ton  dtw e, %,
Yivonssrs., Clomely, tha plyrsre
"rimilar civenmsbtances?  ds used (o
Foafovenes e the pavment of  the
rovalty, and gol reference to  the
paymsnt  of tax, " Dpposition, C.T.A,
Fecovdes, pp. MI-Z6AY,

In & most vecent cade decided by this Cowt oo fpril
2y $90, 1k was smphasized that theve ave btwo importsnk
raguiremsests  that  should ha  present /sy camplied wmith
efore the 10% rate of withholding tsax  on royalties
remitted to o B, restdent msayhe avalled of. These asres

i It 48 necsszary  thak  thers be  an
agrasmeat  or s contyact sherehy  the voyalties
patd 2o the L8, ariginate from the use of, or
the vight ts  uwe any patent, teademark, dosige
s model, plan, assceet foreuls sy process, ov
Eyeam Ehe use, oy bhe vight fte wee, industrial,
cemnrreial oy acientific expevignceg and

P8 The contract ar agressent must He duly
appraved By Philtppine oospetent  suthoribties,
tase  p §1F, Qecdgion in CTA Case Mo, UBla4l,
*Javetine DBavies, Tno.  andd Macwhybe Company, »
Givinton of fOwntoed Taduetyies, Tac. Y.
Comiraioner of Inberpal  Revenus, ™ proasmalpsbed
on fMAgeed ty, 23, 1998,
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Petitioner has cowplied with the abeve-mentioned

veguivement 5. it sfferod in evidenne the Braphic License
figy-aement sueeubted by  and heteeen  Ault  and  Hibovy,

petitioner's predecessoy, shnd PGB - D (Exh, 0"} asx
well  as bthe Cerbificate of Reagiztration of auch sgreomont
iEnhis, "N oang "E®Y duly  dsaumd by the Taohmology
Transfer  Registry of  the Puaresu  of Patents, Trademarks
wndd Teohnology Transfesv,

The astual vemithance to the BIR of the amwount being
viaimed an vefundablie/tan oreditable was alze proven by
petitioney vhen 1t prvesented the Monthly PRestttance

Betarne of Incems Taxes Withheld (BIR Fora 1763 W) for

the subjeck perdod. They were mavked and offered  an
Exhiibits "I, "i~1%, 1" do "G, dinciusive, Ffoungd on
pages 97 ko 108 of  the UTH  vecovds, Payments  made

thyough  the bank  ave clesyly veflected by the machine
validations appeariog at  the bhotbom povtione of sald
yeturneg oy exhiiblibe,

s wbtabted andeyr  pavegyaph 10 of vespondentts Ongwer
(pe A0, UTIR vee.d antt Jithewise ander second dzsve of bee
Momomndun tpe A0S, 016 verody, Bhe withholding toe
pavaents on roeyalblies coverdng the pericd Juley 3, 1992 %o
Auagust 1, 189 e ne longer eaTuandabyle. Yhey ave

altysady bavved by laches, inasmuch as  the tostant
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potition was filed only on Pegust &, 1994, or a day
havend the tun-vesy peviod providod Cay by Lawe,

The Couvt begs toe disspree, Payvments of withholdiag
taver on vovalbies for the pevied July 1, 1992 ta Bugust
ey 19292 did nob prescribe,. Respondent  avvensously
vekaned  the twoe-year  progocipbtive perisd from the dates
ot wayn#ﬁm ﬂf the vovaltios., Section 230 of the Taw Cods
clesrly pravidos  that  the two-vese peviod  should e
courted from the date of payment of the tay, wot frow the
payment of voval&ies, Gongidering therefore, that the
withbolding tax on vovalitdog for the menth of July, P

g padd on Ougust 19, L3R and Geptesber 80, 1278 (eee

machine validations of  haabk, bobttos pacts of  Exha, "§°
andg CU-4" af  petivionery pp,  FT vl 98B, OTH rec. by and
bhe  withhelging Yax  on vovaltiss  For Pugust, 179738 wace
pajd  an Geptembeay B, 1998 (aes alen machins validations
of  bgnt, botbom  pacvts of  Exh., "I, Peb.y po 99, Y0
veoyd,  the Filing of inebant petition on fAagust 2, 199
war  eell within the bao-vear peviod presovibed By Seoction

SR pf the Teax Dode,

The prerentaktion of the aforemendionsd euhibibs
togeiher  with the Btatements of floyaliies Payable to POSE

Corporation By, MH® ko "1, dnelusive of sob-marbings)
prapecly  fdenbifled By MWe, Josefa Estepa, patitionerts

it e, strengbhened i} the L AN pebtitionsvte
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gnt it lomant ta the rvefund/btax ovedit befog %1mimmd~
Respomtent  dig oot only fai)l o cosment on pwt%ktunmw’n
affer of evidonve, but she likewizse failed to priedent any
evidence toe conbeavert peatitiongrty claim,

WHEREFORE, finding instant pelbition mervitorisus bthe
Court  GIONTE the sams, amd heveby ORDERS vespondent to
REFUIND/ THEUE A ThX EREDIT CERTIFICATE in [ faver of
patitionesr  in the amaunt  of  ne  Hundeed SBinty Geven
Thos angd Hineg Hundred Elghteen Pesos and Bisky-Five
Ceptavar {(PIAT7, 910,668 as  overpald withholding Sax  on
royalty  paywents o bhe period  from July 1, 1992 %o
HMavoh 3t, 19935,

80 NANERED.

flusootaty Judgl

T OOmCLT
AL 0. ‘
ERNESTH B ACDETA
P egidiag Jodyge
CERT I ICAaT IO

I hereby cerbify that this decision war veached

#fter  due sensultation wsith the wsesabors WW the Lourt of
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Taw Oppesds in acoordance with  SBecltlion 13, eticle YITX

nf the Constitution.

g Gt
ERNESTO D, ACOSTA
Prostding Tudge

Coet of Taw Appesls

1100



