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DECISION

MINDARO-GRULLA, J.:

This is a Petition for Review for the ._ourt En Banc
under Section 18 of Republic Act 1125,' as amended, and
Section 2(a)(1), Rule 4, in relation to Section 4(b), Rule 8 of
the 2005 Revised Rules of the Court of Tax Appeals, as
amended. * ¢

! An Act Creating the Court of Tax Appeals
2 RULE 4
JURISDICTION OF THE COURT
Sec. 2. Cases within the jurisdiction of the Court en banc.- The Court en banc shall
exercise exclusive appellate jurisdiction to review by appeal the following:
(a) Decisions or resolutions on motions for reconsideration or new trial of the
Court in Division in the exercise of its exclusive appellate jurisdiction over:
(1) Cases arising from administrative agencies- Bureau of Internal
Revenue, Bureau of Customs, Department of Finance, Department of
Trade and Industry, Department of Agriculture;
XXX XXX XXX
RULE 8
PROCEDl :IN CIVIL CASES
Sec. 4. Where to appeal; mode of appeal.-
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On April 18, 2000, Mr. Lorenzo L. Blanco, PPI's then
Assistant Vice-President (AVP), executed a Waiver of the
Statute of Limitations extending the period of assessment of
taxes for the taxable y ar ending December 31, 1997 until
June 30, 2001 (First Waiver).!!

On July 18, 2001 or eighteen (18) days after the
expiration of the extended period of assessment in the First
Waiver, Mr. Blanco executed another Waiver of the Statute
of Limitations extending the period of assessment of taxes
for the taxable year ending December 31, 1997 until
December 31, 2002 (Second Waiver).?

On May 13, 2002, Mr. Blanco executed another Waiver
of the Statute of Limitations extending the period of
assessment of taxes for the taxable year ending December
31, 1997 until September 30, 2003 (Third Waiver).?

On November 19, 2002, Mr. Blanco executed a Waiver
of the Statute of Limitations extending the period of
assessment of taxes for the taxable year ending December
31, 1997 until May 30, 2003 (Fourth Waiver).'*

On August 8, 2003, PPI received the undated Final
Assessment Notice (FAN) with attached Assessment Notices
from the BIR for alleged deficiency ixes for the taxable year
ending December 31, 1997.%°

PPI filed a protest to the FAN on September 3, 2003
and submitted the required supporting ¢ -uments to the
protest on November 3, 2003.1°¢

1 1d., Exhibits “A” and “5”, Division Docket Vol. III, p. 1605.
12 14., Exhibits “B” and “18", Division Docket Vol. III, p. 1606.
13 Id., Exhibits “C” and “16", Division Docket Vol. III, p. 1607.
4 Id., Exhibits “D” and “17”, Division Docket Vol. III, p. 1608.
5 Id., at 38.

16 Id., Pars. 2 and 3, Joint Stipulation of Facts and Issues (JSFI), Division Docket, Vol.
I1I, pp. 1497-1498.
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As of May 1, 2004, the CIR had not decided on the
Protest.’

On May 25, 2004, petitioner filed the instant Petition
for Review before this Court.®

In the Answer filed by CIR on August 4, 2004, it is
alleged, among others, by way of special and affirmative
defense that the instant petition for review is devoid of
cause of action as only the decision of the CIR on the re-
investigation, duly received by PPI on June 14, 2004, is the
final decision which can be the subject of an appeal to this
Court. She further argues that based on the aforesaid
decision, PPI was found to have grossly understated its
gross profit subject to income tax by more than 30%, the
falsity of which  sufficient indication of its intent to evade
the payment of taxes. Thus, the assessment against PPI
has not yet prescribed as Section 222(a) of the NIRC is the
prescriptive period applicable to the instant case. Moreov -,
she alleges that the Waivers of the Statute of Limitations
executed by Mr. Lorenzo L. Blanco on four (4) different
occasions are valid and binding ac nst PPI and the dates of
the waivers are presumed to be the c~*es of acceptance
thereof pursuant to Section 3(u), ule 131 of the Rules of
Court.

On Jur 15, 2004, PPI rec iived from CIR a Final
Decision on Disputed Assessment (FDDA) dated June 14,
2004, finding PPI liable for deficier y income tax, deficiency
VAT and deficiency withholding tax, inclusive of interest and
surcharge, in the total amount P667,542,122.58.%°

~

n ~ 2cember 26, 2007, PPI & ailed of the Tax Amnesty
Progr-m under Republic Act (RA) No. 94802! and paid the ¢

'7 Id., Par. 4, JSFI, Division Docket, Vol. III, p. 1498.

18 Division Docket, Vol. I, pp. 1-68.

1 Id., at 88-95.

%0 Assailed Decision, En Banc Docket, pp. 40-41 citing Exhibit *15”, BIR Records, pp.
1543-1549; Division Docket, Vol. III, pp. 1431-1437.

21 AN ACT ENHANCING REVENUE ADMINISTRATION AND COLLECTION BY GRANTING
AN AMNESTY ON ALL UNPAID INTERNAL REVENUE TAXES IMPOSED BY THE
NATIONAL GOVERNMENT FOR TAXABLE YEAR 2005 AND PRIOR YEARS.
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after the «piration of a reasonable period of time.?” Thus,
an as¢ ssment notice issued after the three-year
prescriptive period is no longer valid and effective.

As —1 <« »>tion to the above-cited rule, Section 223 (b)
and (d) of the NIRC of 1977, as amended, states that the
period of limitation of assessment and collection of taxes
may be extended through execution of a written agreement
between the CIR and taxpayer before expiration of the
thre -year period, thus:

SEC. 223. - Exceptions as to period of limitation of
assessment and collection of taxes. —
XXX

(b) If before the expiration of the time prescribed in the
preceding section for the assessment of the tax, both the
Commissioner and the taxpayer have agreed in writing to
its assessment after such time the tax may be assessed
within the period agreed upon. The period so agreed upon
may be extended by subsequent written agreement made
before the expiration of the period previously agreed upon.

XXX
(d) Any internal revenue tax which has b¢ 1 assessed
within the period agreed upon as provided in paragraph (b)
hereinabove may be collected by straint or levy or by a
proceeding in court within the period agreed upon in
writing before the expiration of the three-year period. The
period so agreed upon may be extended by subsequent
written agreements made before the expiration of the
period previously agreed upon.

XXX

Corollary thereto, Revenue Memorandum Order (RMO)
No. 20-90 was issued on April 4, 1990 in order to delineate
the procedure for the proper execution of the said waiver.
The pertinent portions of which read as follows:

“1. The waiver must be in the form identified
hereof. This form may be reproduced by the Office
concerned but there should be no deviation from such form.
The phrase ™ it not “ter 19 " should be filled
up. This indicates the expiry date of the period agreed
upon to assess/collect the tax after the regular three-year
period of prescription. The period agreed upon shall ¢

27 Id.
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ynstitute the time within  which to fect the
assessment/collection of the tax in addition to the ordinary
prescriptive period.

2. The waiver shall be signed by the taxpayer
himself or his duly authorized representative. In the case
of a corporation, the waiver must be signed by any of its
responsible officials.

Soon after the waiver is signed by the taxpayer, the
Commissioner of Internal Revenue or the revenue official
authorized by him, as hereinafter provided, shall sign the
v ‘ver indicating tt :the Bure: has accepted and agreed
to the waiver. The date of such acceptance by the
~areau should be ind -1ted. Both the da’ of
execution by the taxpayer and ' ate of acceptance by
the Bureau should be before ' e expiration of the
period of prescription or bt “ore the laps - of the
period agreed upon in ¢ci :a s )jsequent agreement
is executed.

3. The following revenue officials are authorized
to sign the wai\

A. In the National Office

1. ACIRs for  Collection, Special For tax cases involving not
Operations, National Assessment, more than P500,000.00
Excise and Legal on tax cases
pending before their respective
offices. In the absence of the ACIR,
the Head Executive Assistant may
sign the waiver.

2. Deputy Commissioner For tax cases involving
more than P500,000.00 but
not more than P1M

3. Commissioner For tax cases involving
more than P1M

XXX

4, The waiver must be <ecuted in three (3)
copies, the original copy to be attached to the docket of
the case, the second copy for the taxpayer and the third
copy for the Office accepting the waiver. The fact of
receipt by the taxpayer of his/her file copy shall be
indicate " in the original copy.

5. The foregoing prc "1 5 shall be strictly
followed. Any revenue official 1 not to have complied ¢
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“First, the First Waiver was n " signed by the
BIR “»mmiss 1er. RMO M 20-90 specifically requires
that for tax cases involving more than P1,000,000.00, the
revenue officer authorized to sign a waiver is only the BIR
Commissioner. As aptly pointed ¢ t by petitioner [PPI],
when the First Waiver was executed on April 18, 2000,
Revenue Delegation Authority Order (RDAO) No. 05-01
was not yet in effect. Thus, Ms. Virginia L. Trinidad, the
Assistant Commissioner of the Large Taxpayers Service,
was not authorized to sign and accept the First Waiver.

In Philippine Journalists, Inc. vs. Commissioner of
Inter1 'Rever 2, R. No. 1€°852, December ~5, ~704],
the Higt st Tribunal, in holding th : tI  waiver signed by
the taxpayer is not v¢ d for, among others, the reason
that the waiver was not accepted by the authorized
revenue officer, ruled as follows:

‘The waiver is also defective from the government
side because it was signed only by a revenue district
officer, not the Commissioner, as mandated by the NIRC
and RMO No. 20-90. The waiver is not a unilateral act by
the taxpayer or the BIR, but is a bilateral agreement
between two parties to extend the period to a date certain.
The conformity of the BIR must be made by either the
Commissioner or the Revenue District Officer. This case
involves taxes amounting to more than One Million Pesos
(P1,000,000.00) and executed almost seven months before
the expiration of the three-year | 2scription period. For
this, RMO No. 20-90 requires the Commissioner of Internal
Revenue to sign for the BIR.

XXX

In the instant case, the assessment emanated from
the National Office and the amount of which exceeds
P1,000,000.00. Based on the clear wordings of RMO No.
20-90, the First Waiver should have been accepted and
signed by the BIR Commissioner herself. Since the First
Waiver was signed only by the Assistant Commissioner of
the Large Taxpayers Service, the First Waiver is not
binding betwe¢ 1 petitioner [PPI] and the CIR; hence, it
could not extend the original three-year prescriptive period
to issue the assessment. Furthermore, while RDAO No. 05-
01 authorizes the Assistant Commissioner to sign and
accept waivers, RDAO No. 05-01 was issued only on
August 2, 2001 and took effect only after the execution of
the First Waiver. In other words, at the time that
petitioner [PP] issued the First Waiver, the authorized ¢
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revenue officer to sign and accept the same was the CIR
pursuant to RMO No. 20-90.

Second, even assuming that the Assistant
Commissioner of the Large Taxpayers Service had the
authority to sign and accept the Waiver, still the First
Waiver is invalid for it failed to indicate the date of
its acceptance by N  Trinidad. This requirement is
necessary to determine whether the Waiver was validly
act »ted before the e>~’‘ration of the original three-year
prescriptive period.

The Supi ne Court applied RMO No. 20-90 in the
case of Commissioner of In -nal Revenue vs. FMF
Development Corporation [G.R. No. 167765, June 30,
2008], when it ruled that the waiver executed by the
taxpayer was defective and did not validly extend the
original three-year prescriptiv period for the reason,
among others, that the waiver did not contain the date of
acceptance by the BIR Commissioner; a requisite
necessary to determine whether the waiver was validly
accepted before the expiration of the original three-year
period, to wit:

XXX

>plying RMO No. 20-90, * e waiver in question
here was defective and did not validly extend the original
three-year prescriptive period. . . . it did not contain the
date of acceptance by the Commissioner of Internal
Revenue, a requisite necessary to determine whether the
waiver was validly accepted before the expiration of the
original three-year period. Bear in mind that the waiver in
question is a bilateral agreement, thus necessitating the
very signatures of both the Commissioner and the taxpayer
to give birth to a valid agreement.’ (Emphasis supplied)

Likewise, in the case of Commissioner of Internal
Revenue vs. Kudos Metal Corporation [G.R. No. 178087,
May 5, 2010], the Supreme Court applied RMO No. 20-90
in holding that the waivers executed by the taxpayer were
defective and did not validly extend the original three-year
prescriptive period on the basis, among others, that the
waivers failed to indicate the date of acceptance.

Third, the fact of receipt of the First Waiver by
petitioner [PPI] was not indicated in the original
copy of the First Waiver (Exhibit "A"/Exhibit "5"). It
is to be noted that under RMO No. 20-90, the waiver must
be executed in three (3) copies, the second copy of which
is for the taxpayer. It is likewise required that the fact ofc
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Prc~~am for its assessed deficiency Income ~nd Value-adc¢ 1
tax ;5 for the te able year 1997 is separate and distinct from
the Withholding Taxes subject of the instant petition. As
long as it is within the bounds of the law, a taxpayer has the
liberty to decide whether to vail of the tax amnesty
program or not. In fact, with or without prior assessments
duly issued tt -efor, a taxpayer may opt to avail of t+ tax
amnesty ur “2r RA No. 9480.

In view of the foregoing, and as correctly observed by
the Court a quo that the three-ye r prescriptive period for
expanded withholding tax shall commence to run from the
last day “ - filing of the M-athly F mittance Return of
Income Taxes Withheld, pursuant to £ :tion 51 of the 1977
NIRC, as amended, ** and as implemented by Revenue
Regulations (RR) No. 05-85,’* as amended by RR No. 03-
93, ** and further amended by RR No. 18-93, *°® the«

3 “Section 51. Returns and payment of taxes withheld at source. -

(a) Quarterly returns and payment of taxes withheld. - Taxes deducted and
withheld under Section fifty-three (now 50) shall be covered by a return and
paid to the Revenue District Officer, Collection Agent, or duly authorized
Treasurer of the city, or municipality where the withholding agent has his
legal residence or principal place of business or where the withholding agent
is a corporation, where the principal office is located. The taxes deducted and
withheld by the withholding agent shall be held as a special fund in trust for
the Government until paid to the collecting officers. The Commissioner of
Internal Revenue may, with the approval of the Secretary of Finance, require
these withholding agents to pay or deposit the taxes deducted or withheld at
more frequent intervals when necessary to protect the interest of the
Government. The return for final withholding tax shall be filed and the
payment made within 25 days from the close of each calendar quarter, while
the return for creditable withholding taxes shall be filed and the payment
made not later than the last day of the month following the close of the
quarter during which withholding was made.”

3* Synchronization of the Time and Manner of Remitting Taxes Withheld under
Sections 53, 54 and 93 of the National Internal Revenue Code, March 19, 1985.

35 Amending Revenue Regulations No. 5-85, January 8, 1993.

3% Amending Further Revenue Regulations No. 5-85, as Amended by Revenue
Regulations No. 3-93, October 25, 1993.

Section 1 of RR No. 18-93 reads:

SECTION 1. Section 2 of Revenue Regulations No. 5-85, as amended by
Revenue Regulations No. 3-93, is hereby further amended to read as follows:

"Sec. 2. Monthly Return and Remittance of Taxes
Withheld. — Taxes deducted and withheld on:

(i) compensation income;
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CERT'I'I:'[_ _nM

Pursuant to Article VIII, Section 13 of the Constitution,
it is hereby certified that the conclusions in the above
Decision were reached in consultation among the members
of the "ourt En Banc before the case was assigned to the
writer of the opinion of the Court En Banc.

ROMAN G. DELX ROSARIO
Presiding Jus ce



