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to its claim for refund of input for the four
quarters of CY 2007.75 (citations omitted)

Ruling of the Court

The CTA Second Division dismissed petitioner’s claim for
refund/issuance of TCC on the ground of lack of jurisdiction.
This lack of jurisdiction arose from f itioner premature
filing of its petition >r review.

Under Section 112(Cj of 1e 1997 Tax Code, as amended,
the Commissioner is given 120 days from receipt of the
complete documents, within which to act on the application
for refund. Only after the lapse of the said 12_. days or from
the receipt of t : adverse decision, may an aggrieved taxpayer,
within 30 days tl refrom, seek judicic. intervention on its
claim for refund via a petition for review.

As ruled in the Aichi® case, and clarified in the San
Roque’ case, compliance with the 120-day period is andatc |
and jurisdictional, to wit:

“Failure to comply with the 120-day period
violates a mandatc y provision of law. It violates
the doctrine of exhaustion of administrative
remedies and renders the petition premature and
thus without a cause of action, with the effect
that the C A does not acquire jurisdiction over
the te payer’s petition.

XXXXX

Section 112(C) expressly grants the
Commissioner 120 days within which to decide
the taxpayer’s claim. The law is clear, plain, and
unequivocal: x x the Commissioner sk 1 grant
a refund or issue the tax credit certificate for
creditable input taxes within one hundred twenty
(120) days from the date of submission of A

* Rollo, pp. 17-18.

8 Commissioner of Internal Revenue vs. Aichi Forging Company of Asia, Inc., G.R. No. 184823, October 6,
2010.

" Commissioner of Internal Revenue vs. San Roque Power Coporation; Taganito Mining Corporation vs.

Commissioner of Internal Revenue; Philex Mining Corporation vs. Commissioner of Internal Revenue,
G.R. Nos. 187485, 196113 & 197156, February 12, 2013.
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/ Assot ~*e Justice

Ol N, Muider . G utla

CIELITO N. MINDARO-GRULLA
Associate Justice

(no part)
MA. . EL_N M. RINGPIS-LIBAN
Associate Justice

~ZRTIFI™ ATION

Pursuant to Section 13, Article VIII of the Constitution, it
is hereby certified th :the above Decisionl 3 en : 1¢ in
consultation with the members of the Court En Banc before
the case was assigned to the writer of the opinion of the Court.

Presiding Justice
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With due respect to my esteemed colleagues, I dissent with the
majority opinion granting petitioner’s Petition for Review filed on
May 3, 2012.

I am aware of the recent pronouncement of the Supreme Court
in the consolidated cases of Commissioner of Internal Revenue vs. San
Rogque Power Corporation; Taganito Mining Corporation vs. Commissioner
of Internal Revenue; Philex Mining Corporation vs. Commissioner of
Internal Revenue! which clarifies the issue on the application of the
120-30 day prescriptive period for refund under ction 112 of the
1997 NIRC. In the said consolidated cases, particularly in the San
«oque case, the Supreme _ourt ruled that from the issuance of Bi.
Ruling No. DA-489-03 on December 10, 2003 up to its reversal by the__

1 G.R. Nos. 187485, 196113 & 197156, February 12, 2013.
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Supreme Court in the Aichi case on October 6, 2010, the taxpayer-
claimant need not wait for the lapse of the 120-day period before it
could file its judicial claim before the C. A.

In the present case, petitioner filed its judicial claim on March
30, 2009, forty-six (46) days after it filed its administrative claim on
February 12, 2009, thus violating the 120-30 rule. However, as it filed
its judicial claim within the period after the issuance of BIR Ruling
No. DA-489-03 and before the promulgation of the Aichi case,
petitioner is said to have filed its judicial claim on time, hence the
decision of the major  to grant petitioner’s Petition for Review.

Notwithstanding the foregoing, it is possible that a Motion for
Reconsideration of the said decision may have been filed, thus, until
the said Supreme Court case has attained finality and the
corresponding entry of judgment has been made? prudence dictates
that this Court’s position on the matter be maintained and
application of the new doctrine be, in the meantime, deferred.

In view of the foregoing, the undersigned votes that the instant
Petition for Review shouldl de ed cc. sidering that the premature
filing of judicial claim warrants a dismissal inasmuch as no
jurisdiction was acquired by this Court.

CAESA.. A. CASANOVA
Associate Justice

2 RULE 36

JUDGMENTS, FINAL ORDERS AND ENTRY ...EREOF
Sec. 2. Entry of judgments and final orders.
If no appeal or motion for new trial or reconsideration is filed within the time provided in these
Rules, the judgment or final order shall forthwith be entered by the clerk in the book of entries of
judgments. The date of finality of the judgment or final order shall be deemed to be the date of its
entry. The record shall contain the dispositive part of the judgment or final order and shall be
signed by the clerk, with a certificate that such judgment or final order has become final and
executory.



