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DECIXIS ION

This i an sction for the refund of the amount of
#2,030,00 clajmed to have been errofeocusly pald by petfe
tioner as excess income tax for the year 1985,

Petitioner, Antonio Porta Ferrer, was the sele proe-
prietor of the *La Suiza Bakery" located at 1002 R, Hidalgo,
uaiapo, Manila from Osteber 16, 1951 up te September 15,
1950 when said bakery was sold te one Jose Fons (Exh, 4,
PPe 44-45, BIR rec.) for the sum of #100,000,00 (Exh, A,
PPe 38036, CTA re¢.). The assets of the business consisted
of accounts recefivable, raw materisls, wrapping supplies,
fizewood, unexpired insurance, goodwill, machinery and
equipnent, delivery equipment, and furniture and fixtures
having a total book value of #74,321,91, This value is

e oitls

Aggcounts Heceivable r13,528.9 $13,523.29
Aaw Materials 35 - 164208,35

i e

183



DECIHEJOR
CeT.A: CASE NG, 503

-2e
Unexpized Insurance & 1 WOl ¢l oLl
w‘;ltr & Equipment m&m ¥ 8,800,84 14%%
e i s o Sas

Fnlmlm lﬂb‘i‘?'a w

(Exh, 2+, p. 3, BIR rec,)

In the sale, he incurred expenses in the respective amounts
of #5,000,00, broker's commission, and ¥1,000,00, asccountant's
fee, oxr & total of #6,000,00 (Exh, 2=k).

On February 14, 19%6, petitioner filed his income tax
zoturn, which showed the sum of »19,678,09, as the net profit
realized from the sale of the bakery (Exh, 1, pps 1-2,

SIA rec.). |

On Febguary 15, 1956, he paid #2,439.00 as income tax
on the net profit zealised from the sale transaction (Exh, C,
pe 37, GTA pec.).

Cn the theory that the profit derived therefrom was
& long texm capital gain, and therefore was taxable only to
the extent of 50k, petitionex, on February 4, 1998, requested
fox the refund of #2,030,00 (Exh. D, p. 39, BIi rec.): The
request for refund has net been acted upon by respondent,

Hence, the instant appeal, which was instituted on
Feoxu 15, 19%8,

Subsequent to the filing of the petition for refund,
respondent moved for the dismissal of the same on the ground
that, there being no decision or ruling upon which the ap=»
peal can be premised, petitioner has no cause of action,

This Court, in a2 majority opinfon, applying the rationale
in College of Oral and Deatal Suwgesy ve. Gollector, G.T.A.
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Case lice 121, Lecember 19, 1/50) Farecale~lusmaus Consolis
dated Mining Co., ve, Colleotor, weisie LaBE ho. 2li,
August 22, 1956 Hume Pipe /sbestos Lo,y InG, VB, Lole
lector, CiTsAs Case ko, 306, ctober 28, 1900; anc Fhile
ippine Iron Mines, InG, vs, Lollector, vedee Cese Loe 294,
November 9, 199G, held thet ian & claim for refund, the
taxpayver, aiter waiting nithh:unnuuh time for Cae
detision of the Coumissioner, may institute Lhe action
without waiting for such decision S0 a6 not Lo we bagzed
by the twosyear periods Gonsequently, the motlon to dise
mfes wes cenied. '

The only remaining issue to we yesolved s whether
er not the sale by petitioner Antonio Forta Ferzer of the
"La Sulza Sakery" constituted & sale of capital asset.

The law invoived fn this cese 18 tound In paragraphs
(a) and (b) of Section 34 of the hational Internal Revenus
Code, the pertinent provisions of wihich ares

wsjil® term ‘capital

sets' nmeans property held by the taxpayer

whether or not connected with his trade or
business ), but does not include stock In

it S saio et ey
o e

trade of the yer or other pr of
a kind which would properly be in¢ 2 in
the inventory of the yer il on hand

at the close of the t e year, or property
held by the taxpayer primarily tor sale te
customers in the ordinary course of his trade
or business, upo:uﬂ used in Lhe trade
or business, of & character which is subject
to the alilowance iar depreciation provided
subsection (f) of seetion thirty; or
property used In the trede ex vusiness
the taxpeayer,

v
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- (1) One hundred $f the
capital asset has been or not more

st LT pBRLE 12 o0t

 Petitioner contends that what was agtually sela
by him was the entire bakery business which can haxdly
be classified as a l'l.‘.l;k In trade or as mPerty which
would properly be included in the faventery at the close
of the taxable year, And the things, like the equipe
wents, sachineries and meschandise, including the yoode-
will, credit and name of the bakery, that went with the
sale, were neitner preperty primarily for sale Lo cuse
tonezs, nor deprecilsble or real property. havinyg owned and
held said business for more than twelve (12) months, it is
urged upon us that only fifty (508) per centum of the net
profit derived from iis sale was taxable under Section
3{b) (2) of the Tax Code,

Briefly, vespondent maintains that all the rights
and Interests, consisting of accounts recelivable, raw
matarials, wrapping supplies, f{irewood, unexpired insue
rance, machinery, squipment, delivery equipment, and furnie
tuze and fixtures, of petitioner in the bakery are ordinary
assets for the resson that the sawe cannot be properly
classified as capital assets as contemplated under Sece
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tion 34(s) of the Tax Code. Aceerdingly, the net profit
realized from the sale under consideration 1s fully taxe
able. However, with regaxd te the goodwill, which was
acquired by petitioner in 1981 for ¥ 10,000,00 end sold
in 1955 for the same amount, respondent avers that nefither
gain was derived, noxr loss sustained. Consequently, it
is suggested that its sale by petitioner had mo material
effect on the transaction.

Before considering the 1ssue of whether or not the
sale by petitioner of the bakery business In question, a
sole proprietership, was a sale of capital asset, we find
it necessary te determine the question of whether the whole
business s to be trested as a single property or is to be
comminuted into its fragments which should be separately
matched against the definftfon given in Section 34(a) (1)
of our Tax Code,

In default of local authoritlies en the question,
we are constrained to look to American precedents, for
"4t &8 well settled In this jurisdiction that when a law,
1ike Section 34 {(a) (1) of our Tax Code which £ modelled
after Section 117(a) (1) of the U.5. Revenue Codes of
1936, 1938 and 1939, is of American origin, American pye~
cedents age In point in determining £ts construction
(Mitsul Bussan Kaisha we, Hongkong & Shanghai Bank, 36
Mail. 27).

Resolving the question of whether the sale of a
going business operated under a single proprietorship
should be treated as & sale of a single asset or as a
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sale of the individual assets comprising the business,
the Second U5, Circuit Court of Appeals, in Willtams
ve, McGowan, 152 FM 570, 572 held:

"X x Xy We have to decide only whether
upuﬂnuhdtr business it is to
comminuted Into its fragments, and these

stely against
in Sec, 117(a 1

e
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:
|

i

i

o

i
?;i
¢
%e

|

which s subject to x x x allowance for
depreciation.® In the face of this language,
llthn'httu be tmue that a "stock In

as a "universitas facti,’ no possibility
can & whole business ba so ated; and the
same is true as to any the

1}_ it did not regard the whole as 'upit'l.l

The above treatment accorded o the sale ei a going
business operated under a sole proprietorship found ape
proval in watson v, Commissionexr (1983, 345 U5, 544, 73
8, Ct, 848, 97 L., Ed, 1232, wherein the U5, Supreme Court
said:

ment to the contrary 13 consistent with the
evidenced in williams v, scGowan (WY)
Fod 570, 572, 162 ALR 1036, which estap-
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1ished in the vecond Cinmtuity in 194%, the
dogtyine t ‘upon the sale _of a goling

usiness it sales pritg/ is to ve com=
minuted into its fragments, snd these are

to be ly matched against the defie
nition in 511? ta) 1) o o o™

Following the acoves=guoted American prececents,
we hold that the sale of the entize business oi petie
tioner, tha "La Sulza dakary", did not constitute a
sale of 2 single osset, It wis 3 sale oi the indivie
Gual assets: Gomprising the business,

We will now proceed to mateh the assetsy, 38 Come
mfnuted 1n Exhibit P&, of the wsiness sepavately
against the codal definitieon of “"gaplital assets',

/ The rew metorisis, wrapping supplies and firewsod
are properties of # kind which would properly be Inciuded
1o the inventory of the taxpayer i on hand ot the close
of the taxadle yeap, llente, they sre ordinery m.u.@
Siuilarly, the mechinery and equipuent, dellivery equipe
manty and fupaiture and fixtures are oxdinary assets Dew
cause they sro properties used In the trede or businass,
of a charocter vwhich 18 subject to allowance for depree
ciation, | '

The goodwill srising from the sale of the bakery
business is o capital usset]becsuse it §s not @ stock
in trade of the taxpayer or other propezty of 2 kind
which 1s propendy includible in the inventory of the taxe
plmﬂmh-ﬂ:tmilauafthltlnbhﬂmu
properly held Sy the taxpayer primapily for sale to cuse
tomers in the ordinery course of his trede or LusSiness,
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or property used in his trade opr business of a character
which would be subject to any allowance for cepxeshation
(Violet Newton v, Coumissioners (1949) 12 1C 204, 208,
giting Aaron Michaels, 12 TG 17; Kainler drewing Coe,
7 TC 162, affd, 160 I X 217, reheaping denged (Coiloeliay
9th Ciry )y 166 Fed (2d) 304, Lnsley Sank & Trust Cos ve
Uetag 61 F Supps 317, affd, 104 F 20 968; cextiorari
denied, 399 UL, 7025 S8 lio Cox ot ale vee Uste (29%1),
9% F Supp 518, 53Uy Gohen v, Kelm (1953) 119 F. Suppe 376
Grdinarily, goodwill is not subject to deprecistion or
obsolescence allowsnces, due to the indefinite duration
of its effective usefulness (Mertens, Law of Federal Ine
come Taxation, Vole 4y 96Ge 28.104 Po 16)e

/The sscounts veceivable axe capital assetse] While
they represented petitioner®s business capital, yet, they
mnﬂ:mﬁmstniuuﬂtmtm.-t'
als v, Commissionex, 19 TC 33U, citing Graham Mill &
Elevator Go. ve Thomas 15¢ Fix 5644 see alsc nockiord
Vapnish Coe ve Gomuissioner (1947), 9 IC 171 bstate of
Clarence E, Lehr v, Commissioner (1968), 18 IC 373 Levy
ve Commissioner (1942) 131 F2d U444 Conrad Hilton et al
Ve Commissioner (1949) 13 IC 688), They wexe not held
by petitioner primerily for sale to customers in the
course oi his business, for he was not engaged in the
usiness of selling notes and accounts, e did not have
to sell the ascounts yecelvable under consideration, but
he merely chose to dispose of them a5 2 part of the ende
ing of his bakery busingss, Horeover, they are nol suljegl
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to the allowance for deprecistiong neither can they Le
classiiied as real propertys

The unexpired insurance is a Capital ssset within
the contemplation of section 34(a) (1) of the Tax Codee/
Unquestionably, it is not steck in trade of petitiener
or propexrty of a kind which would properly be included
in his Invantery if on hand at the close of the taxable
yeazr, or property held by him primarily for sale to
customers in the ordinary course of his trade or bdusie
ness, or property, used in the trade oxr business,y of a
character which is subject to the alloavance foxr depree
ciatlong or real property.

Proceeding to determine the capital and/or opdinary
gains pealized by petitloner, we obsexve that the bases
of the assets of the Lakery wusiness, as appearing in
ExhIDIt 2eGy ere not disputeds Howevez, the gross selling
price of all the assets is lumped iInto #100,000WL, And
there 1s no indication what portion of the gross selling
price is fairly attributable to each asset, cxceopt the
goodwill which wes bought by petitioner in 19%1 fex
#10,000,00 and sold by him in 1950 for the same amount,
There deing no geain realized or loss suffered from the
disposition oif the goodwill, this iact does not affect
mm&mmﬂﬂ-ﬁmm
taxes propexly paysble on the sale of the other essets
of petitionec®s wusiness, Conseguently, we cannot detere
uine the gain derived or loss sustained fipom the sale of
the other assets, In order to ascertain the capital and/or
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exdinary gains taxes properly payable on the sale of a
business, including its tangible and intangible assets,
it 1s incumbent upon the taxpayer te show net enly the
cost basis of each asset, ut alse what portion of the
selling price is fairly attributable to ecach assst (Cohen
Ve Kela, supral. In default of such shewing, we are
senstrained to sustain respondent's dotermination (see
Newton v, Commissioner, SUpgi; “reen v, Allen, 67 I,
Supp. 1004),

FOR ALL THE FOREGUING CONS IDERATICNS , the claim
for refund of p!titim;ﬂ: :;.ainit the respondent Lole
Jector {now Coumissioner) of Internal Revenue in the
amount of #2,030,00 1s hereby denfed. without special
peoneuncement as to cosis,

SC CRDERED,

Manila, August 27, 1999,

- MAR LANG
Presiding Judge

I zesexrve my vote,

.

el & s —

Assoclate Judge
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