REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
s QUEZON CITY

WANDER (PHILIPFINES), INC.
Pelitioner,

- versus - CTA CASENO 4721

THE COMMISSIONER OF Promuigated:
INTERNAL REVENUE,
Respandent. JAN " 19% %

holding the petitioner liable for -the pavwment of the sum of

o) deficlenoy nootns B and the reduced

I, [ S
Urom  the original

aligged deficlency zales Q¥ oivering

domestic corporation engagsd in

manufacturing foed products, such as ovaltine, ovaltinees and
jmép meritens, in the Philippines,

Upon investigation, respendent's revenue efaminer [ound
that petitionsr is lable for deficiency income and zales takes for
the year 1987, Accordingly, respondent issusd against petitic et

3!

sessment letters, dabed September 27, 1939, reosived by the
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The corresporiding profest was filed by the pelifionsr on

“Hon 270 (now 22490 of the

arember 23 1949 porsuant o

Haticnsl Intérnal Revenue Code  Consequently, on November 26,
1941, respondent rendered her decision s::léﬁjﬁﬁg the protect for
deficiency income fax bub the original deficlency sales fax
originally assessed amounting to PA1LA0OYVEE was reduced to

P19z 21203 of the fax szemption of the AFP

I, n
.‘[‘n
Dixj

Cofninis services (AFFPCEZ) on ifs purcha

frotn [anvary 1 to March 1o 1us7 Respondents deddsion was
received by petitioner on February &, 1992,

Henice, the instant pelifion in~1 oty March 3, 1992,
pefitioner filed an appeal with this Court praving for the
cancellation of the defiziency incemes tax and deficiency sales tax
assessments or the year 1957

The issues o be resolved are whether o nol the petifioner
i lable to pay deficlency income 83X in the amount of
1970240 00 and deficlency sales tag amounting to P1G2,312 03

for the year 1947

e shiadl first diseuss the 1487 Deficlency Inootne Tax

f’mcv&tﬁrn"-&-rﬁ igzued by respondent against petitionst in the sum of
P1,970,24%.00, inclus 1% of surcharge, intersst and oomprotise
penalty. The defidlency incswne tax came about after the
erxaminsr disallowed as a business deduction from gross income
the amount of P3510564.00 representing import dutise and
compensating fazes paid on varions importation of machinery

and equipment (classified as fixed assets) by petiticner. It Was

the contention of respondent that since petiticner capitalized this
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expense to form part of the scquisttion cost of the machinery and
jnipment the same cannot be deducted oulright s an expense

for there would be denbls dedoction since pelitioner can still

ciatrn 2 deduction [rom gross income 3 potfton thereod in the form

> chherhand, contends that import dutiss

thle busingss expense pursuant o

Tection (00c) of the 19487 Tax Code in relation with Section Ao of

-----

Revenues Eegulations Moo 2. In addition, the BIE has issued BIR

dated February 12, 197% and BIE REuling Moo 198-83,
' .
I"iv:::rtfe:arm::zer 15, 1947, allowing the dedoctibility of tazes paid in

. ..,

connection with the faxpayer's trade of businezs.  We quole

herennder the provision of law and rulings cited by petitioner, to

s 4.
WAL
1

1. Section ‘Uu Yof the 1987 Tax Code:

"SECTION 30. Deductions from gross
faceme - HEE

or f;heiw-i
"i’fh the t.:a.E«;‘p;a.}fé_-?I 5 prof
sxcept: |

5101, tI ade of business,

{41 The income tax provided for vndst this

(B} Incoms, war profits, and excess
tazes imposed by authority of any foreign <
Pt this deduction shall be allowed in the ¢
tazpaver who does not signify in his rset
desire 1o have to any extent the 1-91;1
paragraph (30 of ‘111 subsection (relating to ore
for fazes of [ i
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- consumption tax imposed

stion 30 of Revenue Eezulations No. 2:
TSEC $0 Tazes in geperal - Asa general
e, L are deductible with the excep tmn of .*.21-}:39
with respect to which the law dees not pern
ﬁ}pa‘sf‘f duties paid to the propsr customs
nmr ers, and business occupation, licetise, pris
excise and stamp m}?—e and any other taxss of every
name of zzab.ue Faid directly fo the Government of
fhu Hu‘in 5: of fo any puhtn. al  subdivision
srecd, are 1th1£ 1~ Fhe wund Tawes”
,‘{}':n.lxa‘:l.'il.l;::‘f.:?é‘ sidt J"x}-‘n‘_l?_l‘:'- ft.-j e ;JJZT::
. BIR Enling datsd February 13, 1978
"The custotn duliss paid by a company on ifs
importation. of cne (1) unit 1975 Ford LTD-4 door
':'1 in the m spection of s profec
2z income undsr Section |
thed by Section 80 of

a.::ﬂ 1= 7
0001 of T}m T}:: £
30, RBev. K do. 27

vour client can d »:dLr Lofretn
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Even usbotns Duties and

Taxes were deducted cutright as an sxpenss in 1987, still the

1y, in equal ammounts, 1o the gross income as reconciling

able ifoome [of the s.»f*;u V=

wiith petitioner.

The petifi

imported machinery and equipment cannot at the zame tims

ionet having opted to capitalized the faxes paid on

avail of Ssction 00 g Tax Code by deducting as a business
supense  the whole  amount pald on import  dufies and
cotnpensaling fazes on these pmportations. To allow such a
schems would in effe Lo grant pelifionst the privilegs of claiming
both the whole amount of taxes and duties paid and a portion
thereo! by means of depraciafion expenss spread vg::-‘-fé'-f the life of
the machinery imported. The rolings cited by pelitionsr refers 1o
importation of raw materials to be used in the manufaciure of
finished prodocts and not to capifal assels used by pelitionsr in
the production of finished prodocts.

our incomes tax statife {5 patiternsd

Fevenue Actz of the United Siab

the TTnited Stales interprafing, as well as the rulings of the proper

108
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officialz in enforcing, thelir incoms tax statute have peculiar force
in the Fhilippines (Wise & Co. v. Meer, 44 0G. No. 12, p.
4317, Madrigal v. Rafferty & Concepcion, 38 Phil 614;
Zamoera v. Collector, L-15290, 15280; cited by TOMAS P.
MATIC, JE., Income Taxation in the Philippines, 1979 E4,,
p. B7) Jur Section AC of FEevenue Regulations Moo 2 was

patterned alter the United Sates re

""" - '_'-

mlations which provides that
import of tarifl duties paid to the proper customs officers, and
tusiness, loense, privilege, emcise, and stamp faxss paid o
ittternal revenusg oo d~- tore, wetre deductible as taxes impf.:«:srse:sz:l by
the authority of the United SMates” However, this has a condition,
'

that is, "provided they wers not added to and made a part of the

sypenses of the businsss of the cosh of articles of merchandise
with respect to which they wers patd, in which case they could
not be separately deducted. The option referred to the refirs

not the foods thers was ng irrevocable election not to take a

deduction for import dutiss in the treatment of such duties on the
books as cost of inventury” (MERTENS, Law on Federal
Income Tazation, Vol. 5, § 27.25, Chap. 27 - Page 53.)
Thiz ruling iz given oreat weizht and consideration by this Court

Even assumming i-",E\i pefifioner clatms that a reversal of the
depreciation charge is added back fo income befors  the
complfation of the {noome tax fin the fortn of refamned earnings)
sttll petitionsr was ables o accelerale ifs fax bensfit in 1957
instead of spreading if for 10 years, the lifs of the capital aseets

aoquired in 1937 In effsct, petitioner had considerably reduced

s faxm Hability for the vear 1947 astde from claiming
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depreciation for

henefited twice [or

amount of F3

that respondent originally  assessed
petitioner deficiency sales tax for 1947 in the amount of

PRILAOT 2R Alter a protest was filed, respondent reduced the

LR

nount to P192,312 03, computed as follows: {(p. 267, BIE rec))

"Hel Tazalde Sales F312 967 265864

Eate of Tax 10F

Tax Du«a Theraon P 31294872653 :
Lazz: Allowable Tax Cradit 22 008 55271

Tax Ime F
Lf—:aE:E:: Tax P aid

e !;I)’l
21-88 to 1n_..- 1-90 g 10400
TOTAL TL—EI{ DR & COLLECTIBLE R 192 212.0%

‘ '311?*-*:1 the tax exemplion of salss

5
e
g
[
Iu:
Hll

Cotntnizsary  and Exchange Services (AFPC

L

dizcrepancy why an assessinent [of defidenc
izzued was dus to the erronecus fax billings mads by Cerfain

nppters which resulled in the disallowancs of tax oredits

DRl
vy
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totalling to PL128,734.70. Petitioner credited from ite sales tax

Hability the sum of P22 137,567 41 but respondent's exarniner

j-:dl«.:xweszi only the sum of P22,008,852.71, thus the balance of
P125,734 70 was disallowsd as a deduction, ttetmized as follows:

P 205, BIR record)

Wanter (Fhilippines) Incorporated - 1987
.'::‘Lih‘-.‘f'l.h_ le: Qver/Erroneons Tax billings made by certain supplisrs:

SUPFLIEES cas TAK ALLOWAFRLE DISALLOWARLE REASONCS FOR
EILLED DISALLUWANCE

1. Standard :
Flagtio Corp F32.215.00 FL 122040 Pi.122.00  Cantractor’s Tax
Ballirge

3. RBotaflexn
Corp. Fhdls,  2.842.5% SRS F 29426 284 37 Onr 1.5% iz
sllowable, heing
gooradited
supplisre (Gensral
Mepnhandize}

e

5. Cherg Ban
Yol & Ca.
Ing. 2087379 EL S 31511 51t -do -

4 Peace Fen
Enterprizes 5685643 1,738

[
NN
"

252.84 20%.61 - do -

wn

coring Sslez FE0.424.76  11.6069.60 570645 506315 -do -
3 - X ol a RN TS B [

Frontline
Linkags, N .
Inc. 7EQZ 65070 228.072.92 11405340 114.0%9.46 -do -

&.

=~k

. Agana Circle
Ent, Inc. 65,922.7¢ 1.977.02 182.084 95218 -y -

g Orlale Ent. 59.902.54 5.957.456 8493.54 5.058.38 -do -

An investigation conducted by the e aminer reveals that

petitionsr was billed by sotne of its suppliers fof contractor's tax
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which it deducted from the sales tax dus for 1437 Esspondent

alleged that ondy einise, sales or millers tax paid can be oredited

!

ainst the sales fax porsuant to the provision of Zaction 166{3)

fll!

of the Taz Code

Section 166{al of the Tax Tode, as amended by Fresidential

"SEC. 166, Tax fredit - ia}
: > ot miller's tax paid
| thiz Code, on dotmns
, produced of mfntr»—n
.. oot other article locally
d or tmp srted by the manufacturer for
conversion info o mtrn.h:»..i to form part of any
mu:'ua-‘i yvz» 28 u=:.rt I‘f::fz 5_11_ i
zales

the

\mx ﬂmf ";:rf
raw  material,
r«311f~1'r indicatsd in

surchase of raw materials, parts
a manufacturer from a du.l;s
d md A xer.hter.l deaimt th' armng unt { tax

subsed 2 ) z:'l as E‘*‘*}"‘?\I"BT!‘—‘* flermns

dea.ler"a "w: invoics *‘hill bt—*' allwnm as ore 11 3
it

:::-3.1s~'=:~ h:; {az-l o 1mpr~rfal wm lm

4 a3 fredits against the sales tax dus

1 zale of such imported article”

The credit of coptractor's tag was not providsd therein
Following the accepled principle of statutory  construction
azpressfo goius est axcfusio afterfus “what i not incuded

iz desmed excluded”, the tame cannot be allowed as a credit from

112
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It will tee oberved that the reazon for the disallowance of
BloEaz 00 was dus to the fact that it was for Conlractors Tax
Billings and the rest were disallowed becange only 1 5% should be
credited by petitioner since these were purchases mades from
suppliers in a General Merchandise - meaning the fax allowabls is
only 153 on subsequent sales (Jection 164 of the 1947 Tax

R B Y
Coed

was passed on to it and was separately billed "Whether the

supplisr /Mealsr paid the correct tax, which was passed on 1o
petitioner, or the said taxes were not properly recordsd in ifs
ks, 15 no longer the CONCELD ¢ o petifioner as leng as the sales

Laxw was billed separately ac a cepar 3.t item in the inveice. Thus,

as long as the buyer {petitiotier herein) i3 apprised of the exact
amount of the tax shifted fo it without hawving te do further
computations to determine the amount thereof, then the purposs
of the law is achieved. The recourse of the government in case
the correct tax was not paid by the supplier/dealer is o go
against the supplier /deale r " Petitioner cited the case of Atlas

Fertilizer Corp. v. Commissioner, 66 SCRA 165, as follows:

"To repeat the main issue in the case at bar is
whether the AFC iz entitled under the Tax Code to
deduct the putchasze cost of the pyrite it used as
ingredisnt in its manufacture of fertilizer for the
purpose of computing the sales taz it must pay on its
sales of fertilizer. In expounding their respective
positions on this issue, the Commissionst of Internal
Revenne and the Court of Tax Appeals appear fo
have tbeen confused by  their  oheessional
precccupation with the s J»:eﬁmjnmt er of whether
ot nof the ACMDT had pri a zales fax on the pyrite

113
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: Hl q!‘l, ,n.\}ur. AN
zactons -}1‘1{1 Lrovisions of hp—a Tax
alrsady hereintefors d ;

frofm w 'hu h 11 ramoved fup pyrite fh‘ﬁ ﬂ’ h 301
the AFC, then if ¢ Lk from pay

Gl 1“_ ales of f"”":“. ANV purd
¢

i mich pyrits undet the
section 1 30-4 which provides:

Whenever & fax-free product is
utilized in the manufacturs or
preduction of  any  article, in the
determpination of the wvalue of such
finished article, the wvalue of such tax
frese product shall be deducted”

"f"fn ’fhﬁ f’w’rilfbt *1 1n:l if the ACMDC w3
ales 1A on its &

_ {t;-_ canss it was no

OWIST OF GO ef**:n naire of the mineral

)
Y

L
!

12 AFC - of EYT tits from the &CMIDC may deduct the
i authority of

t t.he

from which it removed the pyritel, then the AFC {{31‘
any »*huz purchaset of pyrite [rom the formst)
cannot invoks Zection 186-4 a3 the legal authority

for deducting the tofal
from the ACKDC  He

s’

(R

L of the pyrite it purchaszed
ver, it does not thereby

follow that the AFC (2 purchaser of pyrite frotn the
ACMDCY is barred from deducting the purchase cost

of th‘—* I"M’rh from the gress selling price of
manufactured articls (fertilizer) sold by iL

i .:-h'-n r-m -*ﬂi 1- 1A i-—~. |s1itd um‘im‘ the authority

¥
T to tax under this seclic
. fured  ouf of  maberials
mmwx i -nt qect to tax undet thiz section
and section ons hundred and sighty-nines,

FroviZe?  That where the

114
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established, shall be dednctible from the
gzr:m: selling price of gross valne in
money of such manul actured articles.

the total cost of such materials, as duly

The inordinate  attention paid by the
Commizsicner of Intarnal Esvenue and the Court of
xlw to the possibility that the ACKDC did
3 CRERACIRICE nlm of pyrife 1o the AFC
Hnes ot clsarly  fsgnvnpes when AL s
onsidered that, tnmism—nmnf, the =ales tax iz an
nmmn«.n of the seller and not of the buyer. The
Comimnissionsr’s recourse is against the ACKIDC, and
niof against flw AFC, AL the former did not pa.;g any
:11@- of pyrite to the AFC, assuming

Section

that the ACMDC was not exempt undst
»de from payment of sales tax on

1a&ich of the Tax
its sales of pyrite”

With respect to the disallowance of F1,152 00 repr esenting
Contractor's Tax Billings, the respondent was correct in citing the
{_:'rc!vis:if:an of Section 16602y of the Tax Code in that only excise,

sales o miller's taxes paid can be credited from the sales tax on

|||
I_I.I

the original 11@- of finished product. This is bolstered by the
fact that the sales fax excise or miller's tazes are paid on
‘dotnestically manufactured, processesd, preduced or imported

raw materials patrt accessory of other article locally purchased

\

of imperted by the manufacturer™ The Contractor’s fm{)xe a2 tax
paid for the zale of services by those persons enmmerated in
section 170 of the Tax Coede. This does nol cover persons subject
to the ccoupation tax whoe renders service in connection with fhe
practice of their professions. The contractors tax nol being

included in the enumeration is therefore excluded.
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Howrsver swith rerard to the rest of the disallowance in the

T~ BL1IAZ 00) the same should

above-menticned i3 well taken,  The salss 2% is an
chligation alone of the sellsr, not the porchaser, ¢ven if in the
comntneraial world if 15 3 usual practice among vendors to shift all
of part of the tax purden fo thelr coustomers (See Abad v.
Court of Tax Appeals, L-20834, L-20903, October 19,
1966, 13 SCRA 374, 385; Commissioner of Internal
Revenue v. American Rubber Co., Inc,, L'—1966?,
Movember 29, 19566, 18 SCRA 3853; Philippine Acetf!ene
Co, Inc. v. Commissioner of Internal Revenue, L-19707,
August 17, 1967, 20 SCRA 1056; Gil Hermanis v. Hord,
10 Phil. 218.) The sales tax being based on gross and not on
the selling price inchides the cost of manufacture and, overhedd
expenzes ol the taxpayer since these are cost ifems which a

Lagpaver takes into account in defermining the selling price of his

gonds (American Rubber Co. v, Collector of Internal

Revenue, 64 SCRA 569}

For sales tax ;nzf & > only conditicn in ordst fo be

able to deduct the amonnt of sales tax on domestically purchaged

separately indicated in the sales invoice.  Whether of not the
geller has correctly itnposed the sales tax is of no consequence to
the buyer The fach remains that the burden was shifted o the

purchaser.  Even i the seller of the goods are genisral
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merchandising companies, ke those enumerated by the revenus

examin

g in his workshest, who according to respondent should

have collected cnily 15% males tox on subssquent sale, the fact

still refmains that the sales tax pas:s:ea::i ont to the purchaser-

petitionsr ranges from 3% to 10 Zsction 156{a) allows the sales

dofnestically purchased raw material, part or acoessery to

be credited against the sales tax on the finished product. As long

as th

12

sales taxm was passed and patd by the tuver-manufacturer

aned provided that the salss tax was separately indicated it the

sales invelce the same <an be deducted by the btuver from his

sales fax lability. Therefors, we ses no legal and valid reason

why the deficiency sales tax assessement for 1937 still stand.

To recapitulate, pefiticnsr is liable to pay only the

L

Deficiency Income Tax for 1987 in the amount of P 1,474,437 60,

inclusive of surchargs pet Dur computation, to wit:

JE

IR

1987 - Deficiency Income Tax

Met Income per Feturn | P34 67203200
Addr Tayes & D

Capital Expendifures 351056400
Met Tamable Incoms: Fad, ,:'L:)S'ff‘ a

'1;}1'1'.:;:: -

Taz Due Thereon (3 SE) F13,433,909.00
Tax Paid 12,205211.00
Deficiency Incotne Tax |5 1,;3,‘;,,}4,( )
Add: 20F Surchargs 7
Total Per Court’s u.amgﬂ_ltat.ii:an P 14”»1% 2 .f.t_:su

S correctad '

WHEREFORE, the der M o of respondent Cotnmmissioter of

Internal Bevenus dated Movermber 26, 1991 is hershy modified.
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ACCORDINGLY, petitionet is hereby ordersd fo pay in
favor of respondent the amount of P1,474,437 60 a5 deficiency
income tax for the year 1947, incdusive of 208 surcharge, plus

20X interest per annum Irom the date prescribed for pavimsnt
until folly paid porsuant to Section 263(a) of the Tax Code. The
coraprotnise penally impesed by respondent in her deficlency

incotne Wy assesstnent in the amount of FIS 00000 cannot be

imposed as it does not appear that petitionsr agresed fo its
imposition. The mule is compromise penalty cannol be itnposed of
collectsd without the agresment and confortnity of the tazpayer.
(Wonder Mechanical Engineering Corporation v. Cout of
TagAppeals, L-22805 & 27§58, June 30, 1975, 64 SCRA
555.} The Deficiency Sales Tax Ascessment for 1947 in the
amount of P192,312.03, inclusive of surcharge is  hereby
cancelled and set aside.

Costs against petit.ic:.vnér.

a2t

S0 ORDERED.

/
/V‘M p‘
OK O. DE V ’f'p@/

Azsociate Judoe
WE CONCUR:

. ERNESTO D. ACOSTA
Fresiding Judge

K. GRUBA

Azzociate ndse
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CERTIFICATION

Thiz {5 to certify that the above decision was reached after

doe conzullation smong the metmnbers of the Court of Tax Appsals

i1

A

costrdance with Section [3, Article VI of the Constitution

g—d‘; e ~Q¢uﬁg~

ERNESTO D. ACOSTA
Frasiding judes

Courl of Tax Appeals




