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REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY
SPECIAL FIRST DIVISION

CTA CASE NO. 10018

JOWELLE'S AUTO PARTS, INC.,,

Petitioner,
- Versus - NOTICE OF RESOLUTION
BUREAU OF INTERNAL
REVENUE,
Respondent.
To:

OFFICE OF THE SOLICITOR GENERAL
134 Amorsolo Street, Legazpi Village
Makati City

ATTY. AYESHA HANIA B. GUILING-MATANOG
ATTY, DOROTHY JOY A. CAY-AN

Bureau of Internal Revenue

Room 703, Litigation Division, BIR National Office Building
Sen. Miriam P. Defensor-Santiago Avenue

Diliman, Quezon City

GALIAS & RIVERA LAW OFFICES
3rd Floor, Prestige Tower

F. Ortigas Jr. Road, Ortigas Center
1605 Pasig City

GREETINGS:

You are hereby notified by these presents that on April 2, 2024, a
Resolution was rendered in the above-entitled case, copy of which is
attached hereto.

Quezon City, Philippines, April 2, 2024,

Atty. Mari: F. Chan-Te
Executi Court I1
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REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

SPECIAL FIRST DIVISION

JOWELLE’S AUTO PARTS, CTA Case No. 10018
INC.,

Petitioner, Members:

DEL ROSARIO, P.J., Chairperson,
-Versus- MANAHAN, and
REYES-FAJARDO, JJ.

BUREAU OF INTERNAL Promulgated:
REVENUE,
Respondent. _
b G i e T X

RESOLUTION
MANAHAN, J.:

For resolution are the following:

1. Petitioner’s Motion for Partial Reconsideration
posted on Octok - 27, 2023 and 1 :eived by th
Court on November 8, 2023, with respondent’s
Opposition (Re: Petitioner’s Motion for Partial
Reconsideration dated 27 October 2023) filed via
email on November 29, 2023; and

2. R spondent’s Motion for Partial Reconsideration
(Re: Decision Promulgated on 5 October 2023)
posted on Nov mber 3, 2023 and 1 :eived by the
Court on November 8, 2023, without petitioner’s
comment.!

Both parties move for the partial reconsideration of the
Court’s Decision promulgated on October 5, 2023 (assai 1
wecision) which partially granted petitioner’s Petition for Review
relative to the tax deficiency assessments issued against it for

1 Records Verification dated December 18, 2023, Docket, Vol. II, p. 1006, g,
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1. It failed to specifically point out the findings and
conclusions of tt  judgment or final order that are
not supported by the evidence or contrary to law;

. It did not include a notice of hearing; and

. Petitioner failed to set the motion for hearing.

W N

Further, respondent dismisses the contentions of
petitioner in its motion as being mere reiterations of the issues
already passed upon and discussed at length by the Court in
the assailed Decision, hence, should be denied.

Respond~nt’s Motion for Partial Re~onsideration

Respondent submits that the Court erred in its conclusion
that respondent’s right to assess petitioner’s value-added tax
(VAT) liabilities for the four (4) taxable quarters of TY 2011 and
tk  first quarter of TY 2012 has aiready prescribed. On the
contrary, respondent maintains that the ten (10}-year period to
assess applies in the instant case because the discrepancies
found in petitioner’s VAT returns for the said periods constitute
filing of false returns, which would justify the application of the
said extraordi-ary period pursuant to Section 222(a) of the
1997 NIRC, as amended.

Respondent further contends that the filing of a fals
return exposes the petitioner to the fifty percent (50%)})
surcharge for its deficiency income tax, VAT and Improperly
Accumulated Earninos Tax (IAET) for TY 2012 as well as its
deficiency income tax and VAT for TY 2013.

Lastly, respondent emphasiz s that undeclared purchases
constitute undeclared revenue and that the taxable income per
audit should be tt basis in computing petitioner’s IAET for TYs
2011 and 2012.

Respondent alternatively points out that assuming
petitioner’s amended taxable income is the correct basis in
computing its IAET, the Court still committed an error in failing
to include its Income Excluded from Gross Income in the
computation. ces——o
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As earlier mentioned, petitior - failed to file its comment
or opposition to respondent’s motion within the time prescrit 1
by the Court.

RULING OF THE COURT

W find the arguments of both parties to be without merit.
Nonetheless, this Court deems it prudent to first address
respondent’s assertion/observation, that petitioner’s Motion for
Fartial Reconsideration is pro forma for failure to include a notice
for hearing.

We find the arcument of respondent to be without merit.

Petitioner’s Motion for Partial k consideration was posted
on October 27, 2023 under the current 1997 Revised Rules of
Civil Procedure as amended by A.M. No. 19-10-20-SC# (New
Rules) which deleted the requirement for a nc..ce of hearing
previously provided under Section 5 of Rule 15.5 Now under
Section 6 of Rule 15 of the New Rules, the Notice of Hearing on
litigious motions such as a motion for reconsideration is
discretionary on the part of the court, hence, should not be
strictly applied and/or mandatorily required on litigious
motions filed by the movants. To reiterate, we find that the
discretion given to the courts to set th case for hearing on
litigious motions under the New Rules removes the mandatory
requirement of including a Notice of Hearing in litigious motions
because the court, may at its option, resolve the motion on the
basis of the documents/pleadings submitted by the part s
without the need of a court hearing.

We quote Section 6 of Rule 15 of the 1997 Revised Rules
of Civil Procedure as am aded by AM. No. 19-10-20-SC as
follows:

4 Took effect on May 1, 2020.
5 “Rule 15
Motions

Sec. 5. Notice of Hearing. — The notice of hearing shall be add: i 1 to all the parties
concerned, and shall specify the time and date of the hearing which must not be later
than - 1 (10) days after the filing of the motion. g,
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“Rule 15
Motions

Sec. 6. Notice of Hearing on litigious motions
discretionary. - The court may in the tercise of its
discretion, and if deemed necessary for the resolution, call a
hearing on tI motion. The notice of hearing shall be
addressed to all parties concerned, and shall specify the time
and date of tt } aring.” (emphasis supplied)

In fine, the Court finds that the lack of a Notice of Hearing
in petitioner’s Motion for Partial Reconsideration is not fatal and
will not cause its dismissal on this ground alone.

We now proceed to rule on the other issues raised by the
parties.

Ruling on Petitioner’s Partial Motion for Reconsideration

Petitioner asserts that respondent failed to follow the
procedural due process by issuing a PCL instead of an FDDA in
response to tk  protest letter and reiterating therein in
verbatim, the findings embodied in the FAN. It further cited the
case decided by th CTA entitled Joselito B. Yap vs. Bureau of
Internal Revenue® where the Court applied the decision of the
Supreme Court in the Avon case and allegedly concluded that
respond at’s mer 1 petition of his previous findings in the PCL
is considered a violation of a taxpayer’s right to due process.

We find petitioner’s reliance on the ruling of the Supreme
Court in the von case misplaced. The facts obtained in the
Avon case a1 not on all fours with the instant case. Intk Avon
case, the violation of due process was due to the issuance by
the Commissioner of Internal Revenue of the assessments (PAN
and the FAN) making no reference to Avon’s arguments in its
protest against the PAN. This was interpreted by the Supreme
Court as a deprivation of Avon’s right to du process and
declared the assessments null and void.

In the instant cas there was no issue raised as to the
contents of the PAN and the FAN that would call for the
application of the ruling in the Avon case. Moreover, the Court

6 CTA Case No. 10063 dated November 29, 2022, &2
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in the assailed Decision, ruled that the official notices such as
th LOA, the PANs and the FLDs wer all duly served to
petitioner. The Court, in this Resolution, finds that the
requirement of Section 228 of the 1997 NIRC, as amended, i.e.,
to be informed of the law and the facts on which the assessment
is made, is deemed fulfilled not only by proof of valid service of
the official notices such as the PANs and the FANs but is evident
from the Legal Petition Notices filed by petitioner against the
three (3) FLDs which the Bu1 1u of Internal Revenue (BIR) and
the Court, found to be equivalent to petitioner’s protest/request
for reinvestigation.

The Supreme Court in tk case of Samar-I Electric
Cooperative vs. Commissioner of Internal nevenue,” emphasized
that the requirement of informing the taxpayer of the legal and
factual bases of the assessment is substantially fulfilled when
said taxpayer was able to file an “effective” protest. Hence, this
Court finds that there was no violation of petitioner’s right to
due process in so far as the issuance of the PANs, FANs and the
PCL is concerned.

Ruling on Respondent’s Motion for Partial Reconsideration

Respondent disagrees with the finding of the Court that
his right to assess petitioner’s deficiency VAT for the four (4)
quarters of TY 2011 and first quarter of 2012 has already
prescribed because the ten (10)-year extraordinary period to
assess applies in the case of filing a false return.

We find this argument specious and must be struck down.

The records do not show that respondent made any
allegations of falsity or fraud that would justify the application
of the ten (10)-year period to assess. Neither did the FANs/FLDs
issued nor th Answer filed by responden. to the Petition for
Review refer to any allegation of fraud or falsity of the tax
returns. In the recent case of McDonald’s Philippines Realty
Corporation vs. Commissioner of Internal Revenue (McDonald’s
case),8 the Supreme Court provided a lengthy discourse on the
difference between a “fraudulent return” and a “false return,”
effectively disregarding its previous ruling in the case of Aznar

7 G.R. No. 193100, December 10, 2014.
8 G.... No. 247737, August 8§, 2023. <®sr—"



RESOLUTION
CTA Case No. 10018
Page 7 of 8

vs. Court of Tax Appeals and Collector of Internal Revenue.® This
latest jurisprudence enunciated the principle that
unintentional or inadvertent errors do not necessarily
constitute outright fraud to call for the application of the ten
(10)-year period to ass ss. We quote the following 1 rtinent
portions of t*= McDonald’s case:

“Thus, it must be understood that falsity and/or fraud
with respect to any tax return cannot be presumed to the
¢ 1t that these a1 relied upon as grounds for the extension
of the assessment period to 10 3 irs. In keeping with their
duty to preserve due proc ss in tax assessments, as
enunciated in BF Goodrich, Fitness by Design, Samar Electric,
Asalus and Spouses Magaan, the tax authorities bear the
burden of establishing, with clear and convincing proof,
the existence of grounds warranting the application of the
10 year period.” (emphasis and italics in the original)

Fraud is a question of fact that should be alleged and duly
proven.lC In the instant case, the lack of a clear allegation and
proof that fraud was committed by petitioner in filing its tax
returns for the period covered by the assessments, serves as a
valid excuse to retain and apply the ordin.ry three (3)-year
period to assess deficiency taxes. The conclusion of prescription
of respondent’s right to assess deficiency VAT for the four (4)
quarters of TY 2011 and first quarter of 2012, therefore
remains.

Lastly, resmrondent additionally disagrees with the Court in
the computation of _1e JAET for TYs 2011 and 2012. It contends
that the Taxable Income Per Audit of the BIR should have been
the basis of the IAET computation which already included the
Income Excluded from Gross Income pursuant to Revenue
Memorandum Circular (RMC) No. 35-2011.

The records belie respondent’s claim.

On the contrary, the FLD does not show that the subjects
comprising tk  Taxable Income Per Audit as found by
respondent for TY 2011 includes the Income w.xcluded from
Gross Income. We copy the figures per FLD as found by

9 G.R. No. L-20569, August 23, 1974.
10 Commissioner of Internal Revenue vs. Spouses Remigio P. Magaan and Leticia L.
Magaan, G.R. No. 232663, May 3, 2021. Zon.






