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DECISION

This is a claim for Qﬂ:‘ by petitioner of
an slleged overpayment in the sum of »79,790,37
representing 5% franchise tax on its gross receipts
for the years 1952, 1953 and 1954 derived frea the
operation of its slipway or marine reilway known ss
"Cebu Shipyard and Engineering Works®.

The petitioner Hea Hin Ce,, Inc., @ corperas-
tion organized and existing under the laws of the
Philippines, operates and maintains a slipway or
marine railway in Open, Cebu, called "Cebu Shipysrd
and Engineering Works". It is the successer-in-
interest of Juan Bautista Fernandez, the eriginal
licensee who was granted the privilege to construct,
operate, snd maintain said slipway or marine railwey
at Opon, Cebu, under Ast Ne, 1256 approved en Nov-
ember 1,1904, Under section 7 thereof, the eriginal
licenses was to pay & frenchise tax of 1/2 on its
gross receipts,

Frem 1946 however, the Collector of Internal
Revenue assessad and cellected from the petitioner
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herein a franchise tax at the rate of I% pursuant
to section 299 of the National Internal Revenue
Code as amended by Republic Act Ne. 39 instead of
the L/2% provided for by Ast No. 1256, The peti~
tioner, believing that it had been making overpay-
ments of its franchise taxes, brought an action
against the Coellector of Internal Revenue on July
17, 1953 in the Court ef First Instance of Cabu,
seeking the refund eof the alleged overpaynent of
franchise taxes made since 1946, The said case,
which was docketed as "Hoa Hin Ce., plaintiff wve.
8§, David, as Collector of Internal Revenue, Cebu .
Civil Case Ne. R~8213, was remanded to this Court
for final disposition pursuant te the provisiens
of section 22 of Republic Ast Me. 1129,

In deciding said Cebu Civil Case Ne. R-3213,
this Court held:

'In ﬂu of the f

orego doc~
that th- p‘i"imm
ﬂlﬂ m: suit enly on July 1 i.,lm,

ﬂummi.chhmbmnuwmtﬂ
July 17, 1981, that is, bcycnd

period prescribed
3:’ National Internal Revenue M.
addition, we note that in mm;rmp
:ﬁf‘&;g ftht“ nqm&ﬁi'go g 1.
um
ters marked Exhibits I, I-1, I-2 & '?
such claim covered enly the taxes alleg
to have besn erroneously or LLImny u.l-
hctd IM aid for the pm between
946 to March 31, 1952, Hence,
m mdm- with the aforecited section
306 of the Natienal Internal Revenue Code
and the related jurisprudence Bhereon
cited sbove, this Court can not take cog-
nizance of an action for refund of taxes
for which no claim fer refund had been

T
'.'
gsz
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;:cvltutl filed with the Cellector of -
ternal enue. It will thus appear
that after eliminating those taxes whigh
have been paid prior te July 17, 1951
for which a claim for refund has thereby
prescribed ana :g excluding those taxes
eid, but upon which no claim for refund
2d been filed with the Collecter of In-
ternal Revenue, as they were net included
in Bxhibits I, lel, I-2 and 1-3, this
Court has juwrisdiction to consider only
the taxes conveniently summarized below:e

AMUUNT PA
"RATE _PAID EVIDENCE

B
July 19, 1951 Exh, K-17 ¥ 7,247,29
Cet. 10, 1951 * K-18 6,067,27
Jllh m’ 19\52 . .ﬂ-l? 3.!523.75

covers period
ending 3/31/%2 __£8,210.20
Tetal 5i franchise tax
paid * I 30,853, 47 ¢

*Less: 1/2% franghise tax
alleged as the legally

collectible tax —a08%,33

"DIFFERENCE~ subject to
retund if plaintiff

is sustained $27,768,12

“In fice, this Court has Jurisaiction
to consider the refund of only #27,768.12,
the rest of the plaintifi's claim being
either barred by the two-year prescriptive
period or the aduinistrative claism reguire~
ment provided in section X6 of the Na-
tional Internal Revenue Code., While this
rule may Lapose undue hardships on the tax-
payer, however this Court's primary duty is
to apply tha law, which must have been
signed to stavilize the ygovernment reveaues
against insecurity through private suits,
it the rule were otheawise,”

Cn Septeaber 6, 1955, petitioner herein appealed
the above-cited decision to the Supreme vourt and the
eppeel was docketed as,G.l,-Qo. L=9616 eatitled “Hoa
Hin Co., Ine, ves, David, as Collector of Internal He-

—ii e - - e ———— —— e R il
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venue",

On Cetober 6, 1995, in view of the said ap-
pealed deciszion, the petitioner herein filed a wxit-
ton e¢laim for refund with respondent of all saounts
pald by it under section 259 of the Tax Code as ’
amended in excess of L/2 of Lt for the years 1752,
1953 and 1954, as follows: '

-

Fayaent

fl! Qtr, Apr. 19,1952 Exh, 8 » 8,910.20

nd " July 21 " . g 7,427.84

Sod * Oect, X " * D 7,500.12

4th. * Jan, 20 1953 " E -

- F29,730.,24 #26,758,72

1933

ist Qtr. Apr, 15,1953 Exh, F ¥ 8,254,08

July 18, * S, 6,610,74
Ogt, U, " - . " £,132,20
Jan, 19 1954 ¢ 1 £,222,44

E = s

$27,222,66 524,500,40

't T
:

' Apre 19,1994 Exh, J ¢ 7,9%,22

v JEIY i6, " . K 10,435.4C

" Gt 1% o 2 L 7,533, 22
4th ¢ Jan, 19 13586 ¥ 7 3

P2T,263.,61 #24,337.25

On Uecember 1, 1955, the pecitioner herein, withe

out waiting for the respondent’s answer to the said
elaim for refund, filed an agtion with this Court fer

the recovery of the above-itemized slleged cverpayaents
for the years 1952, 1953 and 1954 on the ground that it

was not subject te the fmhiu tax of Uk as j.m»i
by section 259 of the Natienal Internal Revenue Cede

a6 smended, but only te /2 of ls as provided for under

=) Y84
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Act Ne. 1256 of the Philippine Commission,

Respondent in his answer filed on December 15,
19585 as @ special defense alleged ameng others, that
petitioner is new barred by prescription froam claim-
ing refund of the amounts allegedly overpdld as fran-
chise taxes "fer the dxd and 4th quarters of 1982
ond all the quarters ef 1953,

Thus, the issues in this case may be summarized
as fellows:

(1) 1s the petitioner herein barred by wescrip-
tion frea recovering part of the allaged
overpayaent of frenchise taxes soucht to
be refunded? and

{2) Is the petitioner herein subject to the 35
iranchise tax imposed by sectiom 259 of
the Tax Cede as amended?

The instant case, extept for Lhe period and the
dates involved, stands four-square with the previous
case between the same parties docketed as Cebu Civil
Case No, A-~3213, decided by this Court on August 11,
1995, The same issues and questions of law raised
therein are once again brought te this Court for re-
selution,

Exescziption of clala fex zefund. -~ It is a
rule well-recognized in this jurisdiction tnat strict
compliance with the conditions laposed Ly section X6
of the National Internal Revenue Code should be ob~
sexved by 3 taxpayer seeking before the courts recevery
of taxes or penalties alleged to have been errcnecusly
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or 1llegally collected., (Venus v. Posadas, 24 Phil,
8325 Wee Fogo v, FYosadas, 64 Phil, 640; Bermejo v.
Cellestor, 47 O.C. Suppl. Ne, 12, p. 2925 P, J. Kiener
& Co., Ltd. 49 O,C, He, 5, 1852; North Camarines Lume
ber Co, v, David, 31 U.G, Ho. 4, 1Bé0), In line with
established jusisprudence, ssid section 306 of the
Tax Code sets twe conditions precedent, which must
be complied with before en actien in court for refund
of a tax paid shall preosper, to wit. first, the taxe
payer must f4le a written claim with the Collector of
Internel Reveaue Eo.-r the refund of the tax or penalty
alleged to have been collected errcnecusly or ille-
gally; and secend, the action in court for the refund
thereof, must e Lrought within two years from the
date of payweat of the Lax or penalty sought to be
refunded,

In the case at bdar, although petitiener has com~
plied with the firet requisite of a uritten claim for
refuna, censidering thet petiticner filed the present
suit oaly on Decwdiber 1, 19235, Lhis Court does net
have jurisdictiion to hear and determine the claim for
refund with respect to taxes which have been paid prier
te Deceuber 1, 1953, Thus, by excluding those peyments
the refund of which have been barred by the tw-fﬂr :
prescriptive period provided in section 3¢ eof the Tax
Cede, this Court has Jurisdictien teo :mmu only the
claims ior refund of taxes pald during the peried from
the 4th quarter of 1753 te the last quarter of 1954,

83 ftemized below: |

v 786

—— e e e — —



DECISIUN =
CaToAe CASE WU, 215

oy

berded el fzmouat
corea

W«m-. Jan, 19, 1954 § 6,223.44 ¥ 5,601.10

ili Qtr, Apr, 19, 1954 7,990,22
and Otr, July 16, 1954 10,435,490
31" utr. ':-Ctnl 1?. lqb‘ ?,533.2:

4th Qtr. Jan, 19, 1956 4
T INASL etmne H*‘,ﬁa‘ﬂ 24,537,25

Petitioner however contends that section 306
of the Revenue Code is not applicable to the present
case, claiming that a franchise tax is not 2 natlonal
internal revenue tax, » This argument dees not merit any
ll&lnul consideration. Section 18 (g) of the Tax Code
expressly provides that franchise taxes Lelong to the
tll;n of taxes, fees and charges, deened to be nae
tional internal revenue taxes, MHence, this Court is
of the opinien and s¢ hold that sectlon 30€ of the Tax
Cede is applicable in the case atl bar,

Exsnchise lax, -~ On this same 1ssua, we have
held in the earlier case after 2 painstaking analysis
and interpretation eof Aet Neo, 1256 in relaticn to sece
Sion 259 ef the Revenue Coda that petitiloner herein
is subject to the 54 franchise tax imposed by said
section 259 and not to the 1/2 of the 1% rate imposed
by Ast No, 1206, We quote at length:
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any BUSINESS or income tax en his busi-
ness® (section 7). Furthermore, section
8 expressly provides that the franchise
is *subject te amendment, elteretion, or
repesl by . . . Congress.' x x x"

x X X

"We observe that the L/21 tax im~
posed by section 7, eof Act 1296 measured
u the gross receipts derived from the
slioway or marine railway business, is in
the nature of a t2x upon the franchise or
privilege to operate such business., This
tax is of a similar or identisal charscter
as the 5 tax osad by section 299 of the
Natfonal Internal Revenue Code, which is
aleso computed upon the gross earnings or
receipts derived from Lhe business rated
under 2 framchise eor privilege,and the
business licensed under Act 1256 is of
such category eor class,

®"A teax asasured by percentage of the
gross recsipts of the persen engaged in
such business is generally arded as 2
priv ilege, business or occupation tax,

b X x

*As peinted out earlier, section 7 of

Act 1296, expressly authorized the Fhilip-
&gﬂ Government 'to assess and collect an

INESS or income tax® on the business o
the licenses Juan Bautista Fernandez oxr his
successor in interest, plaintiff hereln,
Under the provisions ef the aferecited sec-
tion 259 of the Wationmal Internal Revenue
Code, as amended, the S franchise tax is
collectible in respect "to all existing ....
franchises, the gross earnings or re-
ceipts frowm the business covered' by the
franchise, which ¢clearly embraces plain-
tiff Heoa Hin Co., Ing,, and which operates
under existing franchise, Ths latar tax,
being a tax upon the business of the li-
censee which 1s expressly authorized oy see-
tion 7, Act 1256, its charter, we find and
%0 m& that 5% fum:hin tax is collectible
irom the plaintiff,

"The Plaintiif maintains that section
239 of the Hational Internal Revenue Code,
as amended, may not amend the previsions of
its charter (Act 12%6) lg:ing thats (1)
Act 1256 1s entitled te protection
against the "non-impairment of contracts'

-+ 788
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clause under the Constitution; and (2)

that the former (section 259) is a gen=

eral law and cennot prevall over a spe-

¢ial law (Act 1256)., The plaintiff cites,
as authozritv, the cases of sManila Railroed
Railway Co, v, Gollector, G,H, L-&Ebﬂi

March 25, 19952y and Visayan Electric Co.,
Sehs Ve David, G,R. L-D137, April 27, 1953, .
which invelve the respective franchises of
the licensees thereln (Act 1510, 1497 and 3499,
respectively), We have exanined these cases
and the cherters involved therein, and find
:E:; there is no comparison with the case at

“Firstly, the charters in these ceses,
were given the protection under the *{upair-
ment clause' of the Constitution, primarily
because they constituted contracts of the
stats with the iranchise holder, x x x,

X X x

"And secondly, we alsc find that wheress
the charters of the Menils Railroad (Act 1510),
F ine ﬂltlﬁl? Go. (Act 1497) and Visayen
Elsctric Co, (Act 3499) contain the provis
that the ‘annual payments® shall be in lieu of
all taxes of every name and nature', on the
other hand, the grant to the plaintiff herein
is subject to the right of the Government *to
sssess and collsct any business or income tax
on his business?, Hence, wheareas the provie
slons of section 259 of the lational Internal
Revenue Code 2s an Impositton of business tax
would be autherized under plaintiff’s charter
(Act 12%6), the same section 259 recognizes
the privilege of certain franchise holders
from being subject to the increased rate of O
franchise tax, when 'the provisions thereof
{of thelr charters)

1, a5 so dec Y up=

reme ¢ case of Philippine Railway
G0« V. Collector, cited supra,

$

"Finally we do not lose sight of the
rule that in the licatlion of the laws,
the intentieon of the law-making body must
be given force and eifect, From the ords
of zil’ltlla whan House 5ill No, 730 (now Rep.
Act 39), amending section 259 ‘of our Tax Coda
was considered, it appears that it was tLhe
purpose of Congress to increase the rates of
existing

franchise taxes, for revenue pur-
poses, whenever the franchise holders were

- '78.9 A
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charged lowar rates than 53U tax, unless

barred by c¢onstitutienal or other limi-

tatiens, (See Lxplanatory Note, House

311l 150, Congressienal Wecord, House

of Rep, Vol, I, Ho, 574 PPe lbib-lblé)o

In this respect, we alse make mention

of the rule that 1a order that the plain-

tiff may be exempted froam the lication

of section 259 of the WNetlonal Internal

Revenue Code, the exemption must be clear,

and the burden of proei is u plagntifif

to show such exemption (Castle Sres.,

Wolif & sons v, Hnﬁn; 21 7hil, 306,

soline v, Safferty, 37 Phil, 545),°
Hence, wa are constrained to hold as Refore, that
petitioner herein is subject to the Zi franchise tax
inposed by section 289 of the Tax Code as amended
and po% te the 3/2 of the 15 xstae as providaed for in
its charter (Act o, 1266),

IN VIEW OF THE POREGUING, judgment is hereby
rendered denying the ciaim of petitioner tc the re-
fund of taxes peid and collected pursuant to seection
259 of the National Internsl Revenue Code, and the
petition fer review should be, as it 4s hereby, die~
missed, with costs against the petitioner.

S0 CROERED,

Menila, November 17, 1954,

- —
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NAD
Presididg Judge
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I vote to have the case dismissed for lack of
Surisdiction. '

While the petitioner filed a *PETITIUN FUR
REVIEW®, respondent Collector of Intexrnal Revenue
has net rendered a decision on petitioner's claim
for refund. Accordingly, there is no decision of
respondent in this case which may be reviewed by this

Court. (See my dissenting opinion in Parecale-~Cumsus

Consolideted Mining Co. ve. Blaquera, C.T.A. MNe. 211,

August 22, 19%6. )
Coatnt

Associate Judge
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