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This is an appeal from the respondentts decisfon
a8s2ssing ajainst and demanding from petitioner the sum
of #147,239.11 as defliciency Income tax for the year
1949, including 5Cs surcharge.

After having been granted an extension of 30 days
within which to file his Income tax return for 1949, the
petitionexy flled the same on March 23, 1950, reporting
a total gross Lncome of 194,439,888 and 2 tax due iIn the
amount of #1,520,25 (Exhibits "E=1" & "1%, p. 5, BIR rec.).
Cn the basis of this return, he was assessed, on April 27, |
1950, the sum of #1,520,25, as Income tax for 1949 (Exhie
bit "F*, p. 4, BT\ rec.), which he paid in two installe
ments (see Exhibft “G*, Petitioner®s exhibits),

Upon fnvestigation of the petitioner's Income tax
return for 1949, BIR Examiner Benito Gotanco found that
the petitioner declared under oath, in BIR Form Ne. 9,21
(filed in connection with his 1949 Residence Certif fcate,
Class *"B%), his gross receipts or earnings derived from
business in the Fhilippines amounting to ¥452,263.86 (Ex=
hibit *2«A", p. 3¢ BIR rec.). On the theory that this
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represented the true gross Income of the petitiener for
1949 as declared by the petitioner himself under ocath,
the examiner deducted therefrem tle sum of #194,439.88,
which represented the returnsed total gross income, and
thereby recomsending, on December 21, 1954, the lmposi-
tion of deficiency income tax and 5Ui suxrcharge In the
amount of #147,239.11, which 13 computed as followss
mmlzid“hm:"""""““""" F 16,766,120
Gross Receipts or Earnings

por dos, lTax "B* seeecsccce ¥ 452, 263,66
Gross Receipts or Earnings

ﬁ' Income Tax Retuln eseeee wm
Met Gne per m“t“‘ti“ esevecs0POBES b T
Less: Perscual exemption as marrxied

wone minor Child cievvessssescscsncscnes .
Amount ¢f fncouns subject Lo LaX ceovcsconsce 1
Tax due theredil ccessesesscessccssccssccscess F 99,679,606
Less: Tax already 258e688d .ccvcosovsvcness
“"“Mf InCome CAX eevesscsscsssccscoses # ® -

Plus 50k surc 8PS 008080000000 000000
'l'lx stﬂl dus cullﬂt“l‘ ees0000en 00N

(Exhibit 5%, p. 12, BIR rec.)

Based on this recommendatfien, the Acting Provinc izl llee
venue Agent of Cebu issued Income Tax Assessment Notice,
dated January 21, 1955, for #147,239.11 (@xhinfts "A" &
6", Petitioner’s exhibits, p. 10, BIR rec,), which the
petitioner recelved on January 26, 1955 (p. 43, t.s.n.,
session of April 7, 1959), Gn the date of such rocelpt,
the petitioner wrote the Acting Provincial Revenue Agent,
requesiing for the reconsideration of the deficlency
assessment on the ground that the “gross recelipts per my
(petitioner's) residence tax *5% of F452,263.86 fs made
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uwp® of his gross receipts In the 1949 tax return and
the gross veceipts of the Sanchez-ntijua Enginsering
Ceo., 0i which coupany he was allegedly a pastner. (Nxe
hthit "D, petiticner's exhiibits,)

Latex, the respondant fssued In¢uzms Tax Assessment
Notgee, dated March £, 1955, for *147,235.11 (Exhibits
“N® & "3, p. 13, 514 rec,), whigch the patitioner pee
.gofved on Maxch 17, 1953 (t.s.n., Mearing of April T,
1999, p. 49), in Mapch 17, 1955, the petiiioner pee
W the respondent to reconsider and cancel the as~
sessaent (Exhibit "I"), In reply to the petitioner's
requests foxr reconsidsration, deted January 26, 1955 and
Maxeh 17, 19%%, the Assystant Regienal Uirecter, degional
Distrist Ne, 7, zeguosted, on March 24, 1303, the peti-
tiener to sxecute 2 waiver of the statute of liuiteticas
(Rahgbit "J*, Potiticner®s exhibits). The oetitioner zve
fused to execute a walver (t.5.n., NHeazing of April 7,
1959, p. 51),

Un September 13, 1958, the petiticner filed his
potition for roview bafore this Court, and on Cctober
22, 1908, the respondent filad | {s snswer Lherete

ihe 1ssuaes may e sumsarized as followss

1, shether or net the deficjency assessment for the
tax yeaxr 1549 1s legaly

8 @hether or nol the petiticner s ljlable far °TH
fraud pemaity; anc

3. Whether or nol the right of the respondsnt te
¢ollect the deficiency tax has already prescribed,
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A5 aforestatedy the Ceiiciency sassessment was ce-
terained after deducting the amcunt of « 194,439,688, the
total gross income peturned LDy the petitioner in his
income tax return for 1949, from the sum of F4l2,000.0€,
the gross receipls or sarnings cerivea ixom Lusiress in
the Fhilippines ond which he reported In connection with
his Residence Tax "3*, [he respondent assuwed that the
Lalance amounting to » 267,835,986 was undeclared income,
ihe petiticner, however, assails as 1llegal the defie
clency assesswent on the grouad that, as alleged on his
behalf, ths balance of #297,823.98 was an facome of the
sanchegeintigua Engineering Co., of which he was one eof
the partners. g

The petitiener, fIn SI4 Form Woe 9¢21 (filed in cune
nection with his 1040 desldence Cextificatey Class “u%),
declared under oath that the gross receipts ur earaing
eapned by him In 1949 in the Philippines mn/uﬂ'ta
#450,063,80 (Bxhibit "Pei"y pe 9y JIK 28Cs)e” By this
sworn declaration, he Iatentionally and delibegrately
led the respondent to telfeve that this amount was his
eun peceipts cr earnings, not of the alleged partnership,
and therefore, he cannot now be peraitted to wodify such
declaration (Jection 68, Rule 12& of the ules of Courts
Hezxmen vs, Radfo Corpoeration of the Fhilippines, LC Fall.
4903 Patpicic ve, Patriclo, 48 Phil, 799), By ferce of
the doctrine of equitable sstoppel, the petitioner®s sworn
declaration has foreclosed the evenue to negating or
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falsifying the fect that such vecelipts or earnings were
his omn, Thfs conclusion of estoppel 's particularly
true where, ® In this cese, there s no showing that
the dociltnnt was led to meke such decloratien theeugh
mnistake, fraud, curess or excusable m7gteoke,

Even sssuming arguwendo that the petitloner §s aot
estopped from negating or faletfying his svorn declaretion,
ia BIR Farm Mo, 9,71, that the amount of 14%2,263,.86 was
his gross recefpts or earnings, the petiticnexr®s evidence,
consisting of the testimenfes of his bookkeopar, whe i1s
also his dsughter, a.-.r,.-t* his suditeor, that the amount of
#257,823,98 was on Income of the conpany 16 not sufficieat
te overthrow tho wrtty\af the petitlonez's sworn declape-
tion, Exhibit "2«/", that sald amount was his gross xee-
ceofipts or esrnings, Coneldering that Lhis cvidence came
frem persens, who, we may say, sre Intercsied In the usie
ness affairs of the petitloner, wnd, Lherelore, sheuld be
regapded as blased witnesses, we cannot accord credit te
it to the complete disrvegard of the petiticrner®s sworn
declaration, More so when we consider further that testi-
monfes of fnterosted and biased witnesses ore presented
te negate or falsify a swarn declaration, which after all
is the petitioner®s adaission ._ainst his own interest.
Instead of mercly relyfng upon these Lostimenies, the  se
titienexr, in addition theretc, &l vulc lLive presented Loe
income tax return of the alleged partnership. The best
evidence te show that the amocunt of #257,823.9¢ represented
the gross income of the alleged partmership was the income
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tax ilturn. if theve was one, BAut no income tax return
of the oiiwyed partnecsaip ~ai presanted tn evidence by
the peticlonex, wmoareover, the petitioner, as mﬁl
under tie circusstances, shoulic mtn testiffed that the
sum of lﬁ‘l.ﬂﬂ.‘ﬂ was raally an incone of the alleged
paztnershlp, And petitioner fafled, withoul any reasen,
to 80 testify, AL least, the pelitioner should Lave pre=
sented his allegec partner to suvstantiate the allegaticn
that the amount of + 207,825,398 was an tncome of Lhe parte
nexship. Under thege circumstances, ~e believe anc 60 hold
that the awount of +452,763,50 was the gross receipts o
earninygs of the petitioner., Uonsequently, the aifierence
between this amount of FPASZ,263.86 and the returned gross
Incous of #194,450,60 was an undeclaged Licome of the
petiticner, 1In other words, the petitioner®s income was
understeted to the exgent of the difference, ox ¥257,823,98,

The allegation of the petitioner®s counsel, Iin his
memorAndun {iled before this Court on April 7, 1959,
that the "Sanchez-'nticus Enoineecing Co, wen the bid and
28 2 rosult thereoi wnderteok the construction of the
Palace of Justice in Cebu Gity, wherefor (t made agross
receipts of F25T,007,56 for the vear 1949 x x x" 18 aot

by the records and evicence of the case,

Under the lew, the respondent is suthorized to make
an assessment of any internalerevenue tax on the best evie -~
dence obtalnable (Sectjon 15 of the Tax Code). In the
case st bar, he detarmined the deficfency tax on the petie
tioner®s own swern declaration, In SIR Form Ne, 2,21
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(f1led In connection with his Residence Tax "5"), that
the latter's gross receipts or earnings derived from
business In the Philippines amounted to FAD2, 263,86,
/‘ﬂﬂWﬂMﬂltWi“ﬂMhhm
sworn declaration can exist? To us, this sworn declara=~
tion 18 the best evidence ocbtainable under the ¢ircume
.ﬂmn.]
h-m.lmmﬁmmduhlm
rect or valide And It s Incumbent upen the coaplaining
taxpayer clearly to show its incorrectness or invalidity
( Interprovincial Autotus Co,, Incs ves Gellector of Ine
ternal Revenue, G, Mo, Le6741, January 31, 19%6). In
the instant case, the petitioner failed to prove the incore
rectness or invalidity of the deficiency assessment.

For the reason that the petitioner allegedly undere
declared his Income for 1949 in the sum of »257,823,98,
which represented the difference between the gross income
returned in the corresponding inccome tax return and the
wﬁwemmhm-ﬂhm
petitionexr®s Residence Tax *8", the respondent likewise
seeks to collect a fraud penalty of 5CGK. It Is contended
on behalf of the respondent that this huge underdeclarae
tion alone Is a sufficient indication of fraud, justifying
the fmposition of the fraud penalty of SGk.

,c‘!g Fraud is never presumed, (De Roda v, Lalk, et al.,
48 Pail, 104 De Santos v, Bank of the Fhilippine Islands,
66 Phil, 38; La Cla. General de Tabacos v. Ched, 13 Phil,
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391; Menzl & Co, v. Bastida, 63 Phil. 16; Arroyo ve
Granada & Gentero, 18 Phil, 484,) The fact of fraud
mist be jproved by the Commissioner by clear and cone
vincing svidence, (Boyett v, Commissfoner 204 F(2d)
205; Griffiths v. Commissioaer 50 F(2d) 782; Heary 5.
Kerbaugh, 29 BTA 1014, sff'd. 74 F(2d) 749; M. Rea Gano,
19 BIA 518; Ueorge L, dfchard, 15 BTA 316; Alfred i,
Bedell, 9 BTA 270, aff%d, 30 F(2d) 622; H. F, Subr & Coy,
S BTA 953 Royal Parking Co,e 9 BTA 95, revid, 22 F TIN}
536.) Mnd since proof of fraud must centar on "willfule
ness" as {ts crucial core, and "willfulness” belny en=
meshed as 1t must be with “inteat" and “state of mind®,
it Is hardly susceptible of proof by direct evidance,
Aireunstantial evidence 1s therefore aduissible on the
tssue of fraud (U.S. v. Commerford, 64 F{2d) 28, 30,
gited by Balter, Fraud Under the Federal Tax Law, p, 394).
And, among the circumstances generally o ized as
Justifying the Imposition of the fraud are: (1)
intentional understatement of Iacome, substantial in
amount Rar $e or substantial in relation to the total
zeported incomey (2) Intentional overstatement of deduce

tions, substantial In amount por se or substantial in re~

lation to the total reported income; and (3) recuzrence
of the understatemsnt of income or overstatement of de~
. ductions for more than one tax year (Baltexr, Fraud Under
Federal Tax Law, p. 226). .

In the case at bar, the understatement of income
totalled #257,823,98, The gross income of the petitionern,

as peported in his 1949 tax return, amounted to #194,439.88,
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Therefore, the 7hnt:tul income 18 132.99% of the re~
ported income, This huge understatement of income, which
undoubtedly could not hsve been the result of an honest
mistake, justifies the finding of fraud on the part of
the petitioner (see Collectear of Internal Revenue v, heyes,
Go Ko Wb Lel1534 & LelIESE, Hovesber 25, 1956)¢ )

This finding of fraud determines the statutory
pericd within which the respondent should have inftisted
the instant Judicial sction fer collection, Undar Sece
tion 332 of the Tax Code, a proceeding in court for the
collection of tawes m oe begun without assessament at
any time within ten years after the discovery of the iraud.
The fraud in question was discovered on December 21, 1954
mmmuﬂtmu in his repurt, recommanded the
fmposition of deiiciency income tax and Gk surcharge.
The respondent®s answer to the petition which is m#;
doved 28 the judicial action for collection of the defie
ciency tan in uestion (The Coellector of Internal Revenue
Ve Clement and looker, Qs he Nes L-~12194, January 24,
1959) was filod before this Gourt on Uctober 22, 1956,
or 3 ysars, 10 months and 1 dey from the discovery of
the fraud. C(bviously, the right of the respondent te
collect the deflclency tax has net prescribed,

WHEREFCHE ; the decision appealed from Is affirmed,
and the petitionar is hereby crdered to pay te the res-
pondent Collector (now Comsissiocner) of Internal Aevenue
or his authorized represeatative the sum of #147,289,11,
as deficielicy Income tax for 1949 and 54 surcharge, plus
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84 surcharge and L interest per month from May 1, 1955,
uith costs against the petftioner. '

S50 GIDERED, '

Mantla, Noveuber 2, 1959,

Fresiding Zﬁnt

Associate Judge



