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DECISION

This Is an appeal from a decisfon (Exhibit U, p. 17,
GTA rec.j Exhibit 18, p. 32, BIR rec,) of the respondent
Commissloner of Internal Revenue assessing against, and
demanding from, the petitioner, the City of Manila, the
payment of the sum of #81,115.00 as fixed and pevecentage
taxes and surcharge on the gross receipts received from
the operation of the Marikina Grawvel Proecessing Plant
during the perfod from February 16, 1951 to September 30,
1954,

The Commissionsr of Public Highways, coepetitioner
herein, has joined the appeal although no assessament for
the taxes in question was ever Issued by the respondent
against him or the Bureau he heads, solely to assexrt the
fagt that the aforesaid plant Is owned by the Natlonal
Government and operated through the Bureau of Public Highe
ways with the City Engineer of Manila acting as his Deputy,
and therefore, neither he, In his offfecial sapacity, nor
the Bureau of Publiec Highways, which is a part and parcel
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of the National Sovernment, nor the National Government
itself, should be held liable feoxr the payment of sald
taxes because "thexe Is certainly no sense in haviang the
National Governwent pay taxes to iftself x x x." (Par.
Iil, Petition for Reviews pp. 2«4, GTA zec.)

It 15 indeed guite uniortunate that a case of this
nature, involving #8 it does a threee-cornered fight bete
ween three agencies of ocur Governwent, with the Solicitor
General representing two of the opposing litigants (Come
missioner of Fublic Highways end Comuissioner of liternal
Hevenue), should reach this Court, when the matter could
have been easily settled extra~judicially had the repre-
sentatives of the parties concerned gotten together in &
topelevel conference to settle their dispute in the best
manner pessiole, Certainly, this case is ne boost te
the novement for a taxeconscious citizenry. Government
Bureaus and offfces depend entirely on taxes for their
very sxistence and operation, and it does not speak well
of them to haggle over the payment of taxes in an open
and public Jjudiclal proceedliye.

Moreover, it appears that the main issue fn this
case uf‘u- or not petitionex, the City of Manile,
is the gperator eof the Marikina Gravel Frocessing Flaat
in Its own right and therefore lisble for the payment
of fixed and pexcentage taxes under Section 156 of the
Tax Code, We could easily have avoided unnecessary loss
of time and money in a protracted and expensive litiga=
tion had the rights and llabilities of the parties cone
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cerned been clearly delineated by them on March 7, 1947,
when the plant in question was entrusted to the City
Engineer of Manila for the first time by the Buxeau of
Public Works for its management, opar ation and supervisien,

It sppears that on March 6, 1947, by virtue of a
written agreement, Fxhibit Ael (pp. 52-854, CTA m.J;
entered inteo by and between the U5, Public Hoads Admie
nistration and the Bureau of Public Works, the MHarikina
Gravel Processing Flant, located at San Mateo, Hizal,
was donated oy tha U, &, Army, thru the U, 5, Fublic
Roads Administration, to the Governsent of the Republic
of the Philippines, The Bureau of Public Works (now
Bureasu of Fublic Highways with petitioner, the Commise
.m of Public Fighways, as fts head) after receiving
thes plant from safd U, S, sgency fin behali of the Ree
public of the Philippines, on March 7, 1947 (Exhibit A,
also marked as Exhibit %, p. 51, CTA rec,), trensferred
the operation of the ssme to the City Engineer of Manila,
in the latter's capacity as Deputy (pp. 49505 198-200,
tetans) of the Bureau of Public Works,

Acting on the report and recommendation, Exhibit 3
(ppe 4e%, BIR rec.) of SIR Supervising AgenteExaminer
Ramon Aguinaldo that the City of Manila is the gperator
of the Marikina Gravel Procensing Plant, the respondent
Commiss foner of Internal Revenue, on April 22, 1955,
assessed against, and demanded from the petitioner, the
City of Manila, the total sum of #124,401.83 as fixed
and pegcentage taxes and surchapge covering the perfod
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from Januazy, 1949 te September, 19%4, (Annex "A®,
Poetition for deview, p. 7, CTA rec.j pe 7, BIR pec.)
This assessment of April 22, 199% was Indorsed by the
City Treasurer of Manila te the Cily Engineer of Manila
for comasnt (p. 8, BIR rec.) and In turms, the letter,
indoxsed the matter to the Commissloner of Publfiec High=
ways advancing therein four (4) reasons why the Marikina
Gravel Frocessing Flant should not be held liable for
the tﬁn in gquestion, (Exhibit Z, also marked as Ex=
hibit 11, p. 9, 5IR rec,) The Commissloner of Publie
Highways, ia his 4tk Indorsement of June 7, 1985, to
the Secretary of Fublic Wozxks (p. 10, BIR rec.) sustained
the opinfon oi the City Enginecer of Manila, In his OSth
Indorsemsnt of June 27, 1995 (p. 10, BIA rec,.) the Undeze
secretary of Public werxks and Communications retugned the
assessment together with the protest to the respondent
herein.

On September 25, 1986, the respondent Commissioner
of Internal devenue Issued a new ussessment, Exhibit 13
(pe 52, BIR zec.) against the City of Manils superseding
the assessment of April 22, 1958, This new assessment,
which was received by the Cily Treasurer of Manila on
November G, 1996, Exhibit 13-A (p, 32, BIR pec,) 1s the
subject of the present appeal, It is a demand for the
payment of the total sum of #81,115,00, instead of
$124,401,83, as fixed and percentage taxes and surcharge
for the period from February 16, 1921 to September 30,
19%4,
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After filing on November 28, 1956, March 7, 1987,
December 13, 1957 and February 5, 1988, four (4) separate
Tequests for reconsideration, cancellstion and -zthlrml
of the new assessment, Exhibits 14, 17, 19 and 21 (pp.
36, 44, 65 and 74, BIA rec.) which were all successively
denied by the respendent Commissioner of Internal He-
venue on January 26, 1957; October 30, 1957; January 3,
1958; and, March 12, 1958, respectively, Exhibits 195,

18, 20 and U (pp. 40=4], 60, W and 75, SIN zec.j p. 17,
Cia m.j petitioners Commissioner of Fublic Highways
and City of Manila f1led with this Court the present
appeal on April 15, 19%6,

There aze only two fssues to be decided In this
appegl, namely:

(1) Whether or not petitioners® appeal

Sy e 37 ) G5 fees s0e
uh“ﬁhhﬂdtﬂ“ﬁh

missioner of Internal Aevenue pursuant to
Section 11 of Republic Act Ne., 11207; and,

2eptemoer 1954, as an
Marikina Gravel h:ulungm

On the cuestion of the 30-day period within which
to appeal to this Coust, the case at bar (s substane
tially on all fours with the case of St. Stephen's Asso-
ciation vs. The Collector ef Interanal Revenue (G,R. Mo,
L=11238) which was decided by the Supreme Court on
August 21, 1958, In said case, the letter of the Cole

197



DECE IO »
CeTeAs CABE NO, 523

of e

lestor of Internal Hevenue Ia answer te the Second zee
quest for reconsideration which $n part stated that
this “decision becomes final thirty days after your
zeceipt hereof unless an appeal is taken to the Court
of Tax Appeals within the same peried, in accordance
with the provisions of Republic Act No, 1129" was cone
sideaged by the Supreme Court as the final decision oi
the Collector of Internal Revenue which was appealanle
to the Court of Tax Appeals and from receipt of which
the thirty (30) day peciod was to be counted.
dr, Justice J.ELL. Reyes, speaking for the Supreme

Court saild:

UOLe Ltement appeage

; 1 his TotEe soy ehfisaent,
h LELL 1) A A" ; O

006 idezed sajd Yetter as his final decisior
n the case, hence his warnlona that th _
0 become tinal fIn thirty days unless
i ‘IT“""T"T""T'!T'ITIT‘“I"""'I'*I X A
Sthin t lod, .-1“’1‘1!"'”1
an of M u. xm. ‘!"1-"1""" o
f\" " . er
o r'ﬁv'-‘r'-—-ﬂ-v[-wrﬂr—w-m
antative fn charact : dew=
lerning resolution oi th- ml.u of
the Mt of fact and law submitted
fonexrs in support of their requests
cancellation and withdrawal of the m-
mente rmmthmmthnnun-h in
said letteredecision of July 11, 1955, t
Collector included an express statement that
said decision was to become final In thirty
days uﬂ.“? appesled from within }M sane
pericd," (Underscoring supplfed,

In the Instant case, the Commissioner of Internal
Revenue, In his letteredecision dated March 12, 19%8
{Rxhibit U, p. 17, CTA pec,.; see also p, 75, BIR rec,),
denying the last request for reconsideration and cane
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cellation of the disputed assessaent, stated the iole

lowings
*In view thereof MW
you are reqguedt o pay t si ore=

anount of #8}1,115,00 Mtﬂ.-ly ia axdar
tlut t.hl case may u clﬂld.

::.u. et
OUbviously, we connot count the rumnning oi the
thirtyeday period from the receipt by the City of Manils,
through the City Treasurer, of the letter of the respone

dent, dated April 22, 1999, demanding from the former
the payment of the Imleurlt of ¥124,401,83 es fixed and
percentage taxes and suprcharge because said assestment
was subsequently modified and veduced to ¥81,119,00 and
expressly superseded Ly pespondent’s letter of September
2, 195€ sddressed to the City of Manila through the
City Treasurer,

As heretofere stated, this new assessuent of Septe
embexr 25, 1956, superseding the assessment of april 29,
1955, was admittedly recefved by the City of Manlla on
November 6, 1986, Four (4) ssparate requasts for ree
consideration, cancellation and withdrewsl, Exhibits 14,
17, 19 and 71 (pp. 36, 44, 65 and 74, BIA rec,) were
filed by the City Treasurer of Manila with the respone
dent on the new assessment which were all successively
denfed by the pespondent In his letters of Jamuary 26,
1957) October 3C, 1957; Jenuary 3, 1958; and, March 12,
1958, respectively, Exhibits 15, 18, 20 and U (pp, 4041,
60, 70 and T, BIR rec.). The respondent urges upon us
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te start counting the thirtyedsy period from February

7o 1057, when the City Treasurezr of Manila recefved

the letter of the respondent dated Jamuary 26, 1957,
denying for the first time the request of the City
Treasurer of Manila for peconsiderstion, cancellation
and withdrawal of the new assessuent In the amount of
#81,115,00, Respondent's counsel mafntains that with
Febzusry 7, 1927, as a starting poiut, and no appeal
having been interposed to this Court within thirty (30)
days from that date, the decision of respondent dated
Jamiery 26, 1957 has now become final and therefore not
seviewable by this Court, If this wee the stand of the
pespondent froa the very beginning when he released that
letter of January 26, 1957, to the City Treasurer of
Manila, why did he not stute categoxrically in his subsee
quent letter of March 12, 1958, Exhibit U (p. 17, CIA rec.)
%0 the City Treasurer of Manlla that he could no longer
entextain the last request of the latter dated February 5,
1958 for reconsideration because he considered his letter
of January 2G, 1957 as his appealadble decision which bee
came final and executory for failure to appeal the same
te this Court within the statutory perlod? Why did the
gespondent In his letter of March 12, 1958, instead,
zefer to the same as definitely the last one still giving
the petitioner the prerogative to "appeal the same to
the Court of Tax Appeals within the statutory period
provided by Republic Act Mo, 1125" (Exhibit Uel, p. 17,
CIA rec.)e In fairness te taxpayexrs, the respondent
should Le consistent aucd should aveid sdopting contrae
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dictory and misleading stands, and thereaiter select
that course of actfon which would deprive taxpayers
of the remedy to appeal to this Courte (Ten Ifong
bloy et als Ve, Gollector of Internal fevenue, 52 UsGe
6547, )

 Following the auling laid down by the Suppecs
Court in the St, otephen®s Asscciation case quoted
above, we believe and so hold that the letter of the
Gomaissioner of Internal Aevenue dated karch 13y 190G,
is his final decisfon on the disputed sssessment which
is appealable to this Gourt. [hevefore, counting izom
its receipt on isapch 21, 19958 to Appil 15, 1956 when
the present appeal was flled with this CGourt, only
twenty five (25) days had elapsed, Hencey the petie
tion for review of the questionsd assesement was ifiled
within the pericd prescribed by Section 1l of depuoliec

Aot Noe 11%8 and this Court has Jurisdiction over the
LY

Goming now to the second issues Tne opposiug
parties are in full accopd that the «arikias wravel ~roe
ml&mumwmmumtm
Ogk by petitioner Lity of sanilas (Fape Lily veticlon
for Reviewy ppe Z=dy GiA Pecsy Peo Ly veworandun fox the
Aesponcanty pe 185 CIA recs) lhe respondent wakes uo
pretension nulﬂl he insistl, by way of alternative
defensey that the sational Jovernseat should be required
to pay the taxes Ln questlon shoula we [ind it Lo Ue the
operator of said plant and not the ity oi «aniliy [he
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respondent has never assessed against, nor demanded
from, the Bureau of Public Mighways oxr the National
Government the taxes now in questidn., The cause of
dispute has been narrowed down te the guestion as te
whether or net the City of Manila Is the gperstor of
the Marikina Gravel Pcmn?' Plant In its own right
for the propsr application of Section 186 of the Na-
tional internal llevenue Code which mposes a percentage
tax on the oxriginal seles of the gravel and sand pro-
duced by the cperster of said plant., Teo put it more
coneretely, in what cl:;l:ity did the City Engineer of
Manila assume the operation, management and supervision
of the piant when 1t wes turned over t¢ him by the Bureau
of Fublie Works on March 7, 19477 Did he do 50 In his
sapacity as City Engineer of Manila for and In behalf of
'th-ﬁltrﬂrn a deputy or an agent of the Commiss laner
of Public Highways for and in behalf of the lattex?
Should we find that the City Engineer of Manila has dise
- charged and 18 still] discharging the latter role vis,.,
a8 a deputy or an agent of the Commissfoner of Public
Mighways in the operation, management and supervision
of the plant, then, his principal 1s the Commissioner
of Public Highways and not the City of Manila and, theree
fore, the latter not Leing the principal of the City
Engineer of wanila in this particular transsction should
not be hitld liable for the taxes iIn question. Article
1910 of the New Civil Code provides that "The principal
mist Gomply with all the ehligations which the agent may
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have contracted within the scope of his authority*,
Jlt have carefully examined, scrutinized and
weighed beth the testimenial and documentary evidence
presented by the petitioners and the vrespondent, and
we have arrived at the conclusion and so hold that the
City of Menila 1s pnot the gperator of the Marikina
Gravel Processing Plant in its own right but the Buresu
of Public Mighways through the City Engineer of Manila
with the latter acting not as Engineer of the City Gove
ernment of Manila but as & deputy ex an agent of the
Commissioner of Public "Higmrt in charge of the na=
tional projects within said city., This fact was clearly
shown and positively established by the joint certifie
cate, Exhibit & (p. 8, CIA rec.) ofi the Conmissioner of
Publie Highways, Mr, Rodolfo Maslog, and the City Ene
gineer of Manila, ir. Alejo Agquino (see also pp. 62«
63, BIR rec,). In his nd Indorsement of January 30,
1958, addressed to the respondent, Exhibit 21«8 (pp.
7873, BIK rec.) City Englnesr Alejo Aquine has clari-
fied the status of his office In this particular transe
agction involving the operation of the Marikine dravel
Processing Plant, as follews:
*%. The Marikina Gravel and Frocessing
Flant is operated hzh"tho City Engineer of
Manila, and not b City Government of
Manila, as ¢l by the d.1.K, Office,
The City Engineser of Manila has a dual pere
sonality function, He acts as City
lalnur of the City Government of Manila,
a8 a deputy of the Commissioner of
Public Highways in the City of Manilas, He
:ﬂ“" the said plant for and in behalf

he Buresu of Fublfic Mighways by virtue
of his power as a deputy of the Comulssionex.”
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The weritten statements, Exhibits 5, S«l and Zlaed,
of these two officlals were corrsborated on the witness
stand In every respect by Mr, Feransnde Susuego, Jr.,
Equipment Enginser of the Bureau of Fuslic lighways
(Ppe 1629, t.5.n,) =nd by wr, Jose G, Licuanan, Officer=
in<Charge of the oity Engineer's Cfflce of Lanila (pp.
l=IB, t.s,ite)s /b & .;;tnual rule, the declagations of
public officials are given much weight by the courts
unless It is established by positive evidence that they
have perverted the truth for some ulterior motive which
the respondent iailed to establish in the present’ case,

Horeover, the nnntt\acu in connection with the
site occupied by the plant were negotiated and entered
into with the owners of the land by the District Englneer
of Pasig, Rizal, ior and In the name of the Sureau of
Public Works, and approved by both the Directer of Fublic
Works and the secretary of Fublic works and Communicae
tions. (Gxhibits C, Gel, Dy Hy Lely F to Fab, « to Geg,
H to Meb, 1 t0o Aed, pp. 68=1i0; 1Me=lil, «iA zec.) All
the funde used for the operation and maintenance of the
plant were supplied by the hational Government and not
by the City of manils (Exhibits L, 85 to Ja=2, pp. 115,
152-104, CIA ree.), and all the employses of sald plant
were appointed by the Commissionsl of Fublic Highways
and not by the City Engineer nor the City Mayor of Manila,
and their salaries were and agre still beinyg paid by the
National Government, (Exhibits J to 5«7, pp. 5567,

CTA gzec.)
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In the nanagement and rperation of the plant, ne
official of the Gity of Manfls has ever intervened in
one way or another because with regapd te said plant,
the City Engineer s acting s 2 daputy of the Comaise
sioner of Public Highways, and net as the City Engineer
of the City of Manila, (Exhibit 3, p, 8, CTA pec.j
pp; 32-33, t.8.n.) The City Engineer of Manila operates
the plant fexr and in behalf of the Bureau of Public Highe
ways (ppe 17«19, 49«51, t.s.n.), and all the Income and
disbursements accrue to and axe made by the National Gove
ernment, (Exhibit 21-8, pp. 72«73, BIR rec.) According
to City Engineer Licuanan, in the event of the cessation
of the operation of the plant, everything that pertains
to said plant will be accounted for and returned to the
Bureau of Public Mighways (p. B4, t.8.0.).

ﬁll these chain of circumstances just mentioned
support in full the th7 of the petitionexste whish

the City Engineer®s Office of
Manila acted as deputy or sgent of the Gmlnlinnet of
Public Highways and/or the Nstional Government in the
opexation, aanagement and supervision of the Marikina
Gravel Frocessing Plant and not lffwt of the City of
Hanila and, therefore, the latter 18 not liable as prine

we fully sunscribe, that

- eipal of the City Engineer of Manila for the payment of
the taxes in question under Articls 1910 of the Civil
Gode, | The fact that all the expenses of the plaat are
borne by, and the Income accrue in favor eof, the National
Government as established by Exhibit 21«3 (pp. 72-73, BIR
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rec.) and that In the event of the cessation of the operae
tion of the plant, all fts assots would have to be accounted
for and returned to the Sureau of Public lifghways (p. 64,
teSens) are additional factors that tend to exclude the pee
titioner City of Manila frem being the principal of the City
Engineer in the operation, management and supervision by
the latter of sadd plani under Azxticles 1991 and 1912 of
the Civil Code., If it all, the Nutional Government, as prine
cipal of the City Engineer of kanila in this particular case,
is the party liable (Salgado ve, Rames, 64 Fhil. 794e728),

Lastly, it appears ithat the guestlion as regards the
ownazship and operation of the Marikina Uravel Frocessing
Plant has already been decided In Civil Case #o. 999 ol the
Ceouxt of First Instance a;f Alzal, entitled “Jose V, iiilaxie,
dBey Plaintiffy, vé, The City Engiresr of Manila, ot al.,
Pefendants® (Lecisfon of August 30, 1957, now pending ap=
peal in the Court of Appeals, CAel.i, Ne., 22663~i) wherein
it was held that the plant fn question %8 owned by the Nae
tional Government and operated through the Buzesu of Fublic
Borks, now Sureau of Public Highways, and that the City of
Kanila is neither the owner nor operator thereeof In its own
zight. (Exhibit T, pp. 9=l6, CITA yeec.y Par. 4, /Answer,
Pe B, CIA pec.)

lo counterect the overwhelming evidence for the petfe
tionexs stated adove, respondsnt cried con the other hand te
sustain the validity of his assessment against the City of
Manila by piecing together 4 few documents here aud tlhere,
Exhibits 1, 2 and B, and by giving much eaphasis %o the testie
mony of his witness ridel Viilaiuverte, ror example, in the

D¢
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delivery receipts, Exhibits 1, leA, 2 and 2=A (pp. 41

and 43, CIA rec,) issued by the Marikina Gravel Processe
ing Flant, covering its sales of gravel and sand to fts
custoners, there appear the words "Operated by the Dee
partment of Engilneering and Fublic works City of Manila"
and "Operated Dy the ity cagineer's Jiilce, wanila®”,
From the use oi the verd "operated” in seid recveipts, rese
pondent nas concluded and now insists that Lhe Cily of
Manila is the gpgrator of said plant and therefore llable
for the payment of the taxes In question., The yespondent
has apparently overlosked the fact that one way be an opew
zateoxr of a plant or business enterprise not only In his
own right but alseo as attorney=ineiact, administcater,
trustes, lessse ox agent of another, In Lhe present casa,
as has been utututarﬁr established Sy the petilicners,
the City Engineer of Manila is the operator and supervisor
of safd plant as cgeputy or agent of the commissioner of
Publies Highways and not as an agenl or representetive of
the City of manila,

On page 2 of his memorandum, retpondent's counsel
guotes In part the contents of t.hu‘ memoranduia, Exhibit 5,
for the respondent, 21so marked as Exhibit /., for the
‘potitionexs (p, 51 CTA rec.) of Director of Public Werks
Isages Fernando dated Maxch 7, 1947, addressed to the Clity
Enginesr of Manila containing the instructions of the
former offfcial to the latter official and to the City
of Manils regarding the operation eof the plant, Mers
particulariy, in said memorandum, the Dlreclor of Fublic

Y

/72



. i A B ., L — —— —— —

— e S

e Bl T W

S ——

DECISION . =
Celohe WSE U, 509

.16 =

works {(now Commissioner of Public iighways) makes the
City of Manile presponsible for the efficient and econoe
mical operation of the plant and imposes upon its City
Engineer the obligation of signing for all the equipments
and materials turned over by the U, Public Roads Adufe
nistration to tle Bupeau of Public Works,

We believe that said meaorandum does not bolster
in any way vespondent®s theory to the effect that in
accepting and carrying out the undertaking, the City
Engineer of danila acted for and In behalf of the City
of Manila in his capacity as head of a department of the
city government, On the contrary, Exhibit © for the zee=
pondent (also marked as Exhibit A for the petitioners)
is one more proof in favor of the petitioners showing
that the Director of Fublic Works (now Commissioner of
WWJummmumunrdmn-
and/or the City Engineer in the operation, manageme t
end supervision of sald plant, If the City Engineer of
Wanila wepe acting as agent or representative of the City
of manila in sald undertaking, a5 ¢laimed by the respone
dent, the instzuctfon to the former (City Engineer) as
to the manner of taking over and operating the plant should
have come from the latter (City of Manila through the City
Mayor) and not from the Director of Public werks (now
Comagssioner of Public Highways), Under Article 1887 of
the Civil Code, the agent (City of Manila and/or City
Engineer) shall act in accordance with the instzuction
of the principel (Commissioner of Fublic Highways),
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Hespondent also makes much of the testimony of his
witness, Videl Villafuerte, to the effect that the BDuresu
of Public Highways like the rest of the customers of the
plant also pays for the gravel and sand that It gets thezee
grom (ppe 119, 120, t.5.n,) and that the payments for the
l'ﬂ are aade to the Ci{ty Tressurer of Mantila (p, 122,
ooy )e Un crosgecxamination, witness Villafuerte made
it elesr that 1f 2 particular project of the Bureau of
Public Works {now Sureau of Public Highways) requiring
the use of gravel and sand 1s under contract by a private
mt;ncta:. it is the lstter who 18 required by the Buresm
to pay fer the msterisls_and the receipts of payment are
fssued in the name of the private contractor concerned
(pe 121, tesen.).

WHERLIOHE ) In view of the foregoing considerations,
the decision of the respondent Coomissioner of Internal
Revenue suoject of the present appeal, 1= hereby reversed,
and the assessaent {(ssued against petitioner City of Manila
in the total sum of ¥81,119.00 as fixed and percentage
taxes and sureharge, is hereby cancelled and declared of
ne legal force and effect, without special pronouncement

a8 to costs,
S0 CHDERED,
#danila, sugust 29, 1989,

WE GONGUR: ’

Presiding Yudge
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