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DPECISION

This is a case involving disputed assessments
of (1) compensating taxj (2) common carrier's per-
centage tax (3) documentary stamp taxy amd (4) addi-
tional residence tax, t;mm with cerrespendiag
surcharges amounting te 2 tetal of 94,949.91. During
the pendency of this suit, the afcresaid amcunt was
paid en February 9, 1999, and petitioner accordingly
filed with respendent s cleim for refund thereef,

The same having been denied, petitioner filed with
this Court a supplemental petition fer review seeking
the recovery of the amcunt in question,

The facts of-the-ssse &8 gathered from the re-
cords of the cise and evidence adduced by the parties,
may be briefly stated as follows: Fetitiener, Bisaya
Land Traaspertatien Cow, Inc., @ corperation duly
organized and existing under the laws of the Fhilip~
pines with effices in Cebu City, is engaged in the
transportation business by land and ses. After libe~
ration, between June 1945 and January 135, 1947, peti-
tioner acquired from the United States Commercial Com-

==
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pany (USCC), trucks, jeeps, Lires, and ene generator
and from the Petroleum Distribution rduinlstration in
the Philippines (D7) 119,361,096 litars of gascline
end some lubricalling ofl. The corresponding conpen=
sating sad specific taxes were not pald on these arti-
cles which petitioner subsequently used in connection
with the operation of lts busas,

On favestigation of the Loeks of the sald coxp-

ezetien by reveuue agenits the latter deterained thet

the ameunt of #51,%03,67 was not declared for Laxatiom
as gross recelpls ul 'i;ha transportatlion J'.j&in/ass of
petitioner for the perlod [roa 1946-1951 (Exhibit 1,
PP, 2022y Exhibil 1-3,p. 15 B3IR rec.). Thease re-
ceipts were derived Feas services parforned for the
Apmed Fopees of tie Philippines, It was also found

that from August 128, 1947 Lo Pelruary f‘:, 1952, the
petitioner carried cargoes and frelght for which 1t
fssued freight receipis but the corresponding documen=
tary stamps ware nct affixed thereto (txhivit 1, pp.
20-22, BIR rec.,. /s there were undeclarsd yrcss re=
sedpts, a deiiclency sdditional :alsiumca tax was alse
determined.

In view of these iladings, Revenue /geat lsaac
Darcers of the Sureau ol Interansl deveaue recucuanded
in his report deted /pril 5, 1752, the assessaeat and
collection of muu tax, compensating tax, common
sarriers parcentage Lax, decuwentary stamp tax and
sdditional resideace tox irom the petitioner (pp. &=
22, BIR rec.). Un the besis of this report, the Col=

691
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lectoxr of Internal Revsnue on wMay 16, 1952 assessed
the petitioner and cemended (Exhibit A, Exhibit 2,
PPe MW=, BIR ves.) frem it the total sum of
#25,301.12, consisting of the following:
WW tj_: ;0000.0000‘0.!' ¥ ‘iw:‘-n
ting tax and
mﬂ' ssosvsescsRtOPES 2.111-79
mm Slamp LE&X sveeer 15,008,099
Common Carrier's percenlage
tax and SuUrChary® evecccss Lo 207,57
w Flned Lax csececee 136,00

Additienal fdesidence Lex
“ m essssesesven ___m

TOTAL seceeassesocarssnssonse Fa0d0l.12

After seversl extensioas of time, petitioner on
doveuber 11, 1952, filed its memorendus centesting }
the assessaent (Exhibit S, pp. 4«53, 3IR rec.). ~iter
‘meview of the case, respendent Collestor of March 3,
1953 modified the assessment (Exhioiis C and 5, ppe
94=-06, SIR rec,) to enly ¥11,350,48, couputed as fole—
lowss

ke

Ceommon Carrier's nercene

Grodusted Fixed ox soveerrs . 138,00

Additienal desidence tax
and SUPChAPO® cuvevsneases m

TOTAL sesescescsscoccasosess 11,350,438

The change in the assessment was made with respect to
 the documentary stamp tax lisbility which was reduced
frem P15,0%,69 o PL1,108.05, The latter amouni ree
presents the decumentary staup tex at the rate of 20,19
per instrument due on 7,387 freicht receipts issued ov
the petitioner during the years1347-19%1 (Exhibit 1.6,
p. 15 BIR vec.). In his letter, the Collestor required

R
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the petitioner to pay the above stated assessment with-
in ten {10) days frow receipt thoreof, After an ex-
cshange of cosmwnication batween petitieoner end respon-
dent, ond due to certoin errors commliited Iin previous
computations of the total ssmeunt due, the lettsr in his
letter dated July 27, 1953 ferther reduced the 2ssess-
ment te #11,003.73, send in addition demanded that pe~
titioner pay a compromise penalty of #100,00 {(Exhibit
ﬁ. Exhibit 6: Fite 1‘0’1‘11,. 8IR Hi-}. After sneother
exchange of communication between the parties, the Cel~
lester of Internal Revenue in his letter of Gstober 8,
1954 informed the former that the assessment cevering
spesific texes due in the amount of #6,053.82 was being
held in abeyence pending investigation thereei (Exhibpit
H snd 3, pp. 104-200, BIR vec,). HMowever ths Collecter
zoiterated his deamand for 14,747,991 detailea as fellews:
le Compeasating [ax =
(a) 13 trucks vaiued
£24,203.9 0
S3=1/28 cesvesece P 1,197,122
() & jeeps and 4
trucks !ﬂ.m.ﬂi
' “ I FF R R R R RN E mow
{e) 1 gmtu- and
carts #041,0°
(@) ohuue el sty @O
drums #E621,60
@3=1/%% sevsassa — Y [ )

. ’ 11“.“
{e) 255 surcharge ....

¥2,111. 79
2. hl? iax -

7,387 bills 1sding 2

' '0-15 (22 ERE RS RE Y] a 1.”

Je Common Carrier's pex~
tax -

a in=-
coue, 1946-1951, ¢ $,703.97
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(b) Shipping departe
ment, 1947=1951, (45, T99.7C

121,503,687
%ﬁﬁﬂﬂ *51.&!3.&7». ¥ 1;03]-"-16
Urcharge csece
’1.“7.57

4, hdditional Hee-
sidence Tax -

¥ 222,081L.04 - F 44,00

10,000.00 __ 2,00 ¥ 46,00

M.lffb L‘ﬂ "*’lﬁl.'—t«

23,393,149 'ﬁ- %
less lmunt P L=

paid D00 PRNTY
F2,120,TE7.B5 =} 4?5.i.ﬂ
2 380,43
-~ i« ‘-‘-u;l
less awount
paid S gt 200

263 .‘Uﬁ - -lng
e

¢
lass amouint

pala R Y 207108
eg.cm.am.ax F339.00
163,648,490 __ 36,0k
. ok
Less awcuni _
pald B06, Q0 JENES
- e
. =
t.lmaI resi- ’
dance Lax =
Tetal 0400
24 surcharge e BBLS0 442,50
Grand Total of Assessment L4 949,91
(ses Exhibits A, ¥ 20d G, ppe 2B-30, 7112 and
194-200, BIA pec.)

On November 13, 1954, petitioner by teleyram re=-
quested that the asssssment on documeatary sta.p Cax be
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withheld pending she decisien ef the Suprena Court in
the case of Intexprovinelal Autebus ve. Collector, cited
dnfxa which invelved 2 siudlar question. «Fi/upmdﬂt
denied this requsst on November 18, 19954, and en the
same day issued a warrant of distxaint and levy egainst
petitioner's propsriles Lo ﬁfnm colleciion of the ‘t.;x
1iability (ppe 203204, EIA wec. )« Petiticner again took
exseption to its tax llability but in a letler dated
December 14, 1994, the (ollector reiternied the cemand
for paymeat of 74,949,081 with the sdvertence tiet the
warzant of distreint and levy weuld be executed in the
event petitioner fails tv pay the sum demanded (PExhibit
J and 4, pp. 202-213, HiR ree. )

On Jssuary 11, 15956, the herein petition fer re-
view was filed with this Couzrt. In oxder to prevent
levy, ddetzaint and/or sale of jts prepesties even while
the case is pending beiore us, Inim paid under ;n-j
test en Februscy 5, 1965 the amcunt of 4,949,091 as de- \\V
mandeds The ciaim for vefund thereel (Exhibit ¥) having
boen denied by the Collecter on Lgcember 21, 1955, e
supp lementary petition f{or review m filed with this
Court by petitionesr praying fer the rvefund of the sum
paid undexr the herein disputed 28se suent.

The iesues presented by the parties muy thus be
briefly stated:

(1) "hether ox not the petitioner is lighle fom
(8) compensating tax on the ecuipment purchased frem
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the United states Commercial Companyj (b) 2% comaon
carrier®s tax on the gross receipts derived from ser-
vices performed for the Armed Forces of the Fhilippines;
(c) documentary stamp tax on freight tickets issued for
cargoes shipped on its trucks; and (d) additional resi-
dence tax on its alleged undeclared gross receipts; snd

(2) “hather oxr not the collection of the afere-
mentioned taxes has already prescribed, We shall dis-
cuss the question ef prescriptien jointly with each of
taxes invelved. g

compensating Tax - The issue on the liability fer
compensating tax upon the equipment purchased by peti-
tioner from the United states Commercial Company is
governed by section 190 eof the National Internal Revenue
Code, the pertinent portien of which reads:

“Sec, 190. % ;% s,%g:- All persons
residing or doing business Pihil ippines,
wheo purchase or receive from without the Phil-
ippines any commodities, yoods, wares, or mere
Chandise, excepting those subject to specifiic
taxes Title IV of this Code, shall pay
on the total value thereef at the time they are
received by such persons, imcluding freight,
postage, insurance, cowmaission and all similar
charges, a compunsating tax equivalent te the
percentage tax iuposed under this Title on orfe
ginal transections efiected by merchants, ime-
periers, or manufagturers, such tax to be paid
:rn the withdrawal or remcval of said comao~-

ties, goods, wares, or merchandise from the

customhouss or the pust oiilce, x x x *

The question raised is not new and in fact the Sup-
rome Lourt has established a uniform ruling that pure
chases of goeds from the United states Armed Forces or
any other instrumentality ef the United States Governe

ment ia the Philippines, such as the Foreign Liguidation
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Commission 2nd the United States Commercial Ccmpany,
are deemed to be “purchases froa without the Fhilipe
pines” within the purview of sections 123 and 190 of
the National Internsl Revenue Code. (Go Cheng Tee v,
Bibisne seer, G.R, No. L=-2895, July 17, 19504 Saura
Ispoxt 4 Expert Co,, Inc. v. Bibisne Meer, G.R, Ne,
L=2927, February 26, 1951j and PMP Navigatlon Company
v, Bibianc Meer, et al,, G.R. Mo, L-462]1, March 24,
1983) Thus it has been stated:
"x x % No estabs obligsdo el ejercite

pagricang a pa a fupueste por el-
les porque l:iﬁ;:bﬂ ido como nﬁhm
de y boea, y ne para fines de com-

excic, Mientres estaban baho el contrel del
ejereito y para uso uiliter, los efectos no
debian pagar ningun impuesto al Goblernc de
Filipinas, Ferc lunediatasente despues de
transferidos 21 demandante para gines ¢ode
serciales, desde sse mueeento nacio el dere-
che del goblerne de gravar score ellos el
impueste correspondiente, y alantras o lo
pague &l demandante no terwuina la fmporta-
eion. FPor eso el demandante que negyocio
con ellcs es el importador bajo los Lermie
nos precisos de la laey.," (Go Cheny Tee v,
¥eer, supra)

"X x x. By political relationship between
the twe countries lasd by reason of war -
which was at least technleally still in pro-
s « the United States Ugvernment on that
ié enjoyed jurisdictional rights over cere
tain areas of the Philippine tmitnr}r anc
over mllitary goeds brought here and intended
fer the United States Aruy, “hile on aram
bases or installatfons wikhin the Phﬂ.l.ppin.l
those goods were, in contemplation of law, eon
forelgn soil. result wes that when plaine
tiff, after acquiring title te such goads,
brought then cutside of those beses or depots,
there was luportatien in the ordinery sease,
slone in the senss envisaged fa sectien
ef the h:i:d,*mutrattn M.i";l'
Saurz Import xport v. Feer, supra
Navigation v, deer, supra.) :

This Court has applied the ssae doctirine and fyr-
ther added: |
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*In this connection we should not los:

sight of the purpose for which the

sating tax has been instituted. As

by the Tax Cemmission, "the purpese is te

serve 3s sa equalizer, to place casual im-

porters, who are not merchaants en equal foot~

ing with established merchants who pey sales

tax on articles lmperted them,' (p. 75,

Vel, I, Report of the Tax ssion of the

Philippines). The fact, therefore, that

plaintiff cempany did not resell the articles

which it had hased from the United states

Aymy in the P ines but instead utilised

then ia its elec 1ight plants in Cedu will

not exenmpt it from the payment of compensating

and specific taxes cellectible on the sutherity

of sections 123 and 190 of the latiomal In-

ternal Revenue Code.” (Visayan Electric Co,

Ve h’n. Cebu Civil Case Neo, A-898, August 22,

1998,

Petitioner contends that the aferecited cases wmay
be distinguished from the preseat one ia that the equip=-
ment here invelved had been taken and carried irva the
UeSe Army depots by the U, ». Agency itself and deli-
vered te petiticner’'s couwpound and not done by petitiomer.
We find this view without aay merit. The compensaiing tax
is impesed upon the person who purchases or receives goods
from “"without the FPhilippines" irrespective afr‘plrtf who
undertakes the transfer or carriage thereoi,

lleither do we find say werit te the contentien that
petitioner ascquired the equipment in guastion upon the
insistence of the U, 5. Aray and in erder to help the
Ue 5. Army in the prosecution of the war, Wwhile service
te the natien especially during times of stress aaybe
conmended, that fact by itself 1is no basis for exemption
from taxes. In any event, it cannot be successiuly cone

tended that petitioner had thereby become 3 part of the
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Armed Forces of tho United Sédtes or of the Philippines
and enjoy or claim exeaption from taxes 88 an instrue
sentality thereci.

The petitianer further coatends that the perioed
of assessuent of the compeasating tax had already pres-
cribed in that the assessuent smust be made within the
five year period follewing the filing of & return, in-
voking in this instance sectieca 331 of the Tax Cede,

] : F V + r mﬂ“l

revenue u:ut shall bt us«ud -ith.in five

years siter the returnwss filed, and a0 pro-

ceeding im court without assessuent for the

collection of such taxes shall be begun

after the expiration of such peried. Fer

the purpose of this section 8 return filed

before the last day prescribed by lew feor

the filing thtrnn! all be cons as

filed on such last days PmiM. That this

limitatien sheall net lz.r to cases lhud

investigated prior te¢ this

Code.*
Te justify this claim, petitioner argues that its fn-
come tax returns for the years 1945 and 1946 were equi-
valent to the recuired return for purposes cof the cem~
pensating Lax, Hence, It fe contended that the right of
the Collector of Internal fevenue had already prescribed
as the Celisctor failed to make 2 timely assessaent,
within the fiveeyear pericd from the filing of said in-
come tax retwras, that is frem March 1, of 1946 and 1947

We find this view without merit. The copies of
muxntmsfu)mlulmmut presented

in evidence. MWNoreover, these returns were filed by pe-
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titioner solely fer income tax purposes and such returns
mnm;auamsmatumnmh
necessary for the proper determinatien of the compansa-
ting tax|(see icDonnel v, U. 5. 59 F 2d 293, cert. dea.
287 U.5. 648, 77 L. B4 5603 Atterbury v, U.5, 59 F 24
aC). And even more, in order that the prescriptive
perieod of five (%) years under section 331 cf the Tax
Gode may apply, it must be shown thet the taxpayer ren-
dered a report or provided infermetiom giving necessary
and sufficient data to enable the Cellector ¢f Internal
Revenue te make an sssessment of the particular tax in
question (see llﬁrﬁeh Dpy Goods v, U.S, 2680 U5, 453,
T4 L, Bd, 542), As the income tex returns referred te
aze not before ws, we would be conjecturing on its con-
tents now, HNevertheless we could not concelve of Lhe
possibility that the said return would meet the recquire-
aents of a report or return for compemsating tex purposes,
The case of G. Manlapit, Inc. v, Collecter (B.T.A, Case
Mo, 119, decided by the defunct Board of Tax Appeals,
April 23, 1953), cited by petitioner preoceeds from sub~
stantially different preaises as the case under consi-
deration because in the forwer, the Cellecter had the
necessary data en which te base his sssessmant,

/ There being no return filed by petitioner in the
instant case, the prescriptive peried provided in sec-
tion 331 of the Tax Code does met apply, rather and if
ot all, section 332 of the same Code,)the pertinent por-
tion of which states:

- 700
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oy of & failure to iile a rvetura, the tax

B RS L

B o siban i Sliossey ot e felstor,

s Or oudssion, x = x*

Pursusat to ssid sectien 352, the Collester of Internal
Revenus hes the powar L0 assess Lhe tex withim ten (i0)
years from tiu date of discovery of the emission te file
s peturn, In this casa, the preseriptive peried would
have to begin froa April 2, 1952, the date of the repert
of revenue agent Larcera \mn the Collecter was apprised
for the first tims of the nen-payment of the cospeassting
tax, so that the herein sesessment of compensstinu tex
was seasonably wado,

Finding that petiticaer herein is lisnle for the
compensating tax on fts purchase of joeds frem the U.5,
Commercial Co,, the assessment and colleetion thereed
wWas net erronecus, such less, illegal. Consequently, we
are of the oplnion and se held that petitioner is not en-
titled to the refund of the amount paid by it as comppn-
sating tax,

Gemmon Carvier's Fergentage ax - (he facts show
that petitivaer underteck to saryy ireiuhl or cargous
for the Arsed Ferces of the "hilippines from 1947 to i351
but ths comaen carrier's percentage tax on the yross yee
ceipts derived thereirva were not paid, hence the herein
deficiency sssessment., Ihe petiticner contends that it

is not liable fer the ceumon sarrier's tax of 2% on such
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However, we 2gree with petitioner that the right
of the Cellector of Interndl fevenue to 2stuss the de-
ficlengy comwon caxrier's percentage tax for the year
1946 and the flrst guarter 1947 hed already prescribed,
Pursusat to sectien 1l83-2 of the Revenue Code, persons
subject to the percentage tax oa business (and p-tj.tiﬁt
ts one) must flle the corresponding return therefor withe
fn 20 days after the end ¢f each calendar gquarter, That
the returns covering the gross recelpts of petitioncr as
a commen carrier were filed is adaltted, Lbut petiticner
failed to include the rfevenues derived i{row services pere
formed for the Armed Forces of the Philipplies which is
the subject of the deficiency in Guestien,

Under section 331 of tha Tax Code, cited above
the Cellector has, within five () years from the date
of the filing of a returs, the power Lo make the correse
ponding assessaent ctinerwige the sawe shall be parred, .
There 4is no pretensieon that the sald returns for 1744
and 1947 were filed fraudulently with Intent to evide
taxes 88 to take Lt out of said sectien 331 and bring it .
within the exception provided vy section 332 of the Re-
venus Code. Hence, as the assessment In the preident case
was aade only on May 16, 1992, the Cellector was already
bagred from meking any sssesssent of taxes the correspende
ing return for which had been filad bevend the five-yesar
perisd, thet 1s, thoss returns made peior to May 16, 1947.
In other words, ne ‘urther assessaent of tazes uay be
aade with respect to the gross receipts for Lhe perioed
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from the first quarter of 1946 to the first quarter
of 1947, the return for the last quarter thexeof having
been filed on or before Apzil 20, 1947. Therxefore, on
the basis of the information provided by Exhibit 1-E,
we find thet the following deficiency assessment wes
already barred by prescription.
kiscellsnecus Jncome
Por a/c of Bohel Branch -

snesssscssssssssessevaness P237.738

1
1947 (1st Guarter « 1/4 of

#809.81 gress receipt
for the m) sonssonsess 222.49

For a/¢ of depertment -
1057 (10t Doarter o 174" of
£l 50 gzoss re~
ceipts fer the year) .... 8l2
Tetal Gress m' sspsnne w

2% tox on the abOVE ssssccecesssess P JATT
20K suscharge seesccccnconscscncces  Julil

Total assessment barred seee 2 1840

The assessment in the amount of "18.4%5, as commen
carrvier's pexcentage Sax for 1946 and the first quarter
of 1947 and surcharge theieon, having been baxred by
prescription, the corresponding amount was illegally as-
sessed and collected frem the petitioner and should there-
fore be refunded.

Bequmentaxy Sheme tex - The third issue relates
te the liability of petitioner for the degcumentary stamp
tax due on the freight tickets it issued or should have
issued on the 31,868,538 tens of cosl hauled by and
shipped on its trucks belonging to the Velez Coal Mines
duging the period fzom 1947 to 1981 (Exhibit 15, p. 15,
BIR xee. )s HRespondent determined that for the foregoing
cargoes, petitioner issued 7,387 freight receipts er

- %05
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bill of lading covering sn equal number of truck trips.
An averege load of 4,7 tons of cosl was found te have
been carried by each truck trip with a gross value of
#363.72, hence the amount of *0,1% decumentary staups
were dus and should have been affixed on each freight
receipt or & total ef »1,108,05 in documentary stamps
which petitioner 7ailed to pay,

The petitioner omtends thets (1) the frefght truck
tiskets in guestion are not *bills of lading™ or “"re-
ceipts” as contamplated by section 227 of the Tax Codey
(2) the Internal Hun;ue Regulations relied upon by the
respendent in the collection of the documentary stamp
tax fs null and vold; and (3) the sssessment of the dosws
mentary stemp tax has preseribed,

Thete contentions have been already discussed by
the Supress Court In the case of Interprovincial Autobus
Coup Inc. vs, Collector of Internzl Revenue ‘1996, 52
ColGs Now 2, pe 791) and the ruling there is stape decisis

heaxre. In brushing eside the claim that the freight tic-

kets 490 not come within the purview of the decumentary
stamp Lax _7“1““.' the Supreme Court said:
*But the claim thet freight tickets of bus
W&%‘&'.‘P&m Stewp Tox
aup Tex
: witheut meris, Bills of Lading, in me-
Jurisprudence, are not those issued by mas-

ters of vessels alonej they new cesprehend all
ferms of transportation, by se2 or land,
and includes bus receipts fer carge trensported. |

“The texa *bill of ' is fre~

i i ) PR i i



mtm tbﬂloi Luhg -ly be do-
fined as 2 written acknowledgment eof
the receipt of and an
SRORIEAeE BEi0S 4 & BUSSR ANNSS €8
e a o
:5'3:. order., Such tro:mrmnts are

receipt of gooeds for
portatien, it 1.5. in legal effect, @
bill of lading.® (9 A-. Jur, 662, Un~
derscoring supplied.)

Oude lawenss $he Sax 6n Seseipts Gos ponds
venue on receipts for
or effects shipped from one pert or place te
anether or place in the Philippines. The
use of word place after port and of the word
‘receipis® shows that the rece for goeds
on land axre included.® (Interprovincial
8 ve, Collectexr of h’qu Revenue, G.1,
Ne. L-6741, January 3, 1

on the question of the validity of the regulastions regard-
ing the stamp tax, the legality thawef has been sustained
by the Supreme Court this wise:

"x x x ¥We find that the regulation is
not only useful, practical m‘: for the
wtoremt of the law on the on bills
lading and receipts, but alse reasenshble in its
previsions,

'Tho towhtua above quoted falls within
the administrative of the

Snm cf Finance as mmiad in Euti.-n
the Revised Aduinistrative Cede, be-
cause it is essential te the strict enforcement
Nmmlndm law which it seeks
o implement. Saild regyulations have the force
ud effect of law,
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*Another reason for sustaining the va-
lidity of the reguletion may be found in
the principle of legislative approval by re-
enactment, I[he regulations were approved on
16, 1924, Wwhen the National In-
ternal Revenue Code was approved on Febrwary
19, 1939, the same provisions on stamp tax,
bl.ih of lading and peceipts were reenacted,
There §s a ﬁ:-nmm that the Legislature
reenacted the law on the tax with full know-
ledge ef the centents of the lations
then in force regérding bills ¢ luimi and

receipts, and that it approved or conf
them because they carry cut the legislative

purpose,”

With regards to the plint\/' prescription, we find
no merit in petiticaer's view,V Petitioner made no ale
legation nor presented evidence te the effect that the
corresponding returns for purposes of the decumentary
stamp tex had heen filed, ss the Documentary Stamp Tax
Law does not contemplate say such veturn, It may be
stated in this connectien therefore that section 331 of
the Tax Code cited above, is not applicable as the pres-
eriptive period therein provided apparently refers te
cases where tax returas esre required (o ve filed., wWith-
out necessarily deciding the peiat, the only peried there~
fore which may e iaveked favoravly fer the taxpayer as
limiting the tiwe within which an assessaent for dosu~
mentary staup tax uay be sode would e the teneyear peried
provided by section 332 of the devenue Cede counting frem
the date of the discovery of the caission te pay the doowe
mentayry stamp tax.| vince the discovery thereei wes sede
only on April 5, 1952, and the corresponding tax sgcepds
ingly assessed on May 16, 1952, it is apparent that the
period within which the herela docusentary staup tax was
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assessed had not as yet expired, We are therefore of
the opinien and 80 hold that the sssessment snd col-
lection of the dotumentary stamp tax was in accoxrd
with the Tax Code, and that no refund thereof amay be
made. '
Additienal Resldspce Tax - The last item in issue
refers to petitioner's lisbility for the deficiency
additional residence tax fer 1946 aand 1947, Petitioner
interpeses the defense of prescription enly sgainst the
tax for 1946 and 1947 and ia the absence of any other
reasonable objectlion, vn conclude that petiticner cone
cedes the corzectness and legality ef the deficlencies
for the years 1948, 1949, 1950 and 1981.

It appearing that the deficieacy im lhe amount of
#05,00 including surcharge fexr the year 1946 covers pe-
titioner's total liabilicy fexr additional residence tax
for that year, we find that the petitioner did not file
the cerresponding return covering its additienal resi-
dence tax for thet year, iiowever, for the year 1947,
petitioner paid es additional residernce tex the sum of
#145,00 for which il was lssued additional Hesidence
Certificate Class C-l, number 6763, dated warch 17, 1947
(seeE Exh, 1-3, p. i4, SIR rec.) and there is every res-
son to make & finding that petitioner filed the required
roturn which is a condition precedent to the issvance of
such certificate,

In view of the circusnstiences uiven above, we agree
with ntltiaar that having filed a return for its addie
tional residence tax for 1947 en March 17, 1947, in the
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absence of any claim that suc. return was frauduleant,
with intent ts evade the tax, the Collecter of Internal
Revenus may valldly assess any deficiency tax in relae
tien thereto only within the {ivee-year period thereafter,
in secordance with section 331 of the Tax Cede. The
assessment of way 4, 1992 insofsr as it determines a
deficiancy additional residence tax liasbility of +25.,00
inglwding surcharge ior 1947 appears therefore to be
without lewful besis and the amocunt so pald sccordingly
refundable to petitlioner, Howaver, in regard te the
additionel residance tax for 1946, for which no retuwa
was filed by petitioner, the assessueni thereof was
validly made, sursuant te ssction 332 of the Aevenue
Ceode as the saue was effected within the teneyear peried
fellewing the date of 1ts discovery. The collection of
1946 additions] residence tax was therefere in sccordance
with law, N

In resulif, we find the petitionar liable, except s
insofar as the same is barred by prescription, for the
paysant of the coupensating tax, the deocuzeantary stamp
tax, the common carrier’s tax snd the additional resie
dontce tax in questicn #nd therefore, the aumounts paid by
petitionar cannot he nfundud. Howaver, In view of the
finding that the sssesscent of commen cervier's percen~
tage tax and surcharge for the year 1946 and the first
quartexr of 1947 as well as the additional residaice tax
and surchargs for the year 1947 has been bDarred by prese |
sription, tht potitioner is therefeore entitled to tﬁ i‘-
fund of the payaeni uade thereon respectively in the sum
#18.45 and » 25,00,
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IN VIEW OF THE FOREGOING, appealed decision is
hereby modified im the sense that the respondent Cole
lector of Internsl Revenue is hereby ordered t refund
the amount of 718,45 cerresponding te the common care
rier's percentage tax and surcharge paid by petitioner
tltthomlm«nitmtmm.ilﬁ'rm&
amount of 25,00 corresponding te the additional resi-
dence tax and surcharge pald by petitioner fer the year
1947 ox 2 total amount of 743,45, In all other respects
the decision of the Collector of Internal Revenue is
hereby affirmed.

50 ORDERED,

Menila, Cstober 27, 1956.

,;:;:I:;%

I CONCUR:
In the Hesult.

RGUAN M, UMALI

Assodiate Judye

AUGUSTU M, LUCIANG
Un Leave)
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