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DECIST
CoA CABE NO. 29

(e}
fand

the terms of Section 65 peorsonal holdi Company

income me2ans the portion of gross income which
congists of various gains, and, omong cthers,

pursuant to subsection (b! thereof, excepnt n

the case of regular dealers in stock or zooarsi-

“les (25 defined in subsection /57 of Seovion
o

on . 4 L ” 7 - N
G4 Inow Section 20 Ju/ of the Revenue Code,

gaing irom the sale or exchange of ¢

s yoar involved. It 13 a domestlc corpogation

the Philippines with ico ot 504

been organizod in b

of Kummer & Coming, It

-, Lor the purpose, among
others, to carry on the business of a textile
importer. On June 2, 1975, petiticner was re-
named Kummer Cemmorcial Corporation,

For the calendar yaar ended December 21,
1974, petitioncy reguested for tax credit in the
R22,565.72 resulting from overpayment

Sy income bax corresponding to that

of Interanal Revenuoe icsued a tox creodit memn in

its Lavor 1for the amount of B22,

‘ear.  On hugust 19, 1976, respondent Commissioneor
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overpvaid income tax fo
howeven, petitioner w
holding company. Cong

per

of B164,077.43,

aXCLub

on petitioner

sonal holding companv

The said tax

-3
w1974,
s found
sequently
Lax £

ive of

Met Incoma to Retained Baruings
Raduct:  Cash D 4Gnﬂ~
Amount Subject to 457 (Sec., 63

Paid Per

i

2y Tax

D

Tha amount of £160,

Receipt No. CB24

Late pavment, however,

assesused the amount of

terest imposed under

Pergoval Wolding Compuany Tax
Return

2617 dated Febr

or 1974
interegst

was

)

Afiry

Lo be a versonad
, the additional 4532

Ly n

impe

nl.o

?184,077

? 3. \(‘. 3 e
P16C,511.
A"RTANATAATATAAVETAY

Y
<‘grd }(

511.71 was paid under Offici
uery 23, 1976. Tox

petition~r was further
P21,674.61 reprecenting in-
Section 51 {4) of tho Naticnal

<

Tntarnal Revenue Code, az amended by I*‘-.h,:l_m ntial
. a " —- T~ 1 3 v »
Docrce No. 69, detalls of which are as Loolows:
Teraonal holding company tax . « .
Taw withheld o+ ¢ o o &«
Dolaneres « + o« e s « a e e e e
Add:  14% int. fr. G-l6-76
Amount due on s e e ;
21 1
Loss: Amount . . 16 m411;17
BAlanen?! s o« o e o o a4 e e 0 e 3 B LG,ESI»JZ
Adds 4% int. fr. 2-20-76 o
-3-77 . e s e A’ELLiig
ASOUNT STILL DUL AND COITFFWTL'V . g 71 67&;@%

CASYE'AAA

in the amount
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sdiction over this action, nevert

de

.

weless, po-

titioncr is not entitled to a refund bocau usae -

1 v

(a) Withnolding tax on inter-corporate

dividend not a final tax pursuant Lo Sceotion

P
n

24 (d), as amended by Presidential Decree NO.

369, in relation to Sections 53(d) and S4{(e},
all of the Tax Code (before 1977 Tax Code)
and, therefore, the amount of #152,937.29, becing
dividerd inccme, should be included as part of
the gro~ns income of petitioner for 1974

(b) kepublic Act No. 6141, as amended,
inserting Section 195-B (ncw Section 210) in the
Tax Code, which provides for exemption from
capital gains tax under certain conditions, for
a period of five (5) ycars from lWovembor 5,
1970, is not applicable inn the ingstant case,
there being no proof that the conditions therein
imposed have been complied with by vpecitioner.
Seid scction. in part, reads:

"F'or a period of five years from

the effectivity of this Act, any capital

gain arising [rom a stock transaction on

which the tax herein imposed has been

paid shall not be taken into account in

cemputing net capital gain or loss undet

Section thirty four of tnlu Code 1f (1)

both the acguisition and the Jdisposition

of said stock by the taxpayer are effected

after the cffectivity of this Act; and

() the sale, exchange, and iransfer 1z
bona fide and the consideration for the
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snsaction reopresents the substantial

L. 5 b} 1
Y o . T ove g . D PR 2
cairv mavket value of the stock: Provided,
w > - "
WRK WRR WNE,

10. In an action for refund, pebitioner

cden of proof to show that

>aumed

P

2

potitioner fcr @ 15 10

hasis.

Coxpors

company in the yeasr 1974 as

™ et
ravenuo

24, to the

its undiseoriputed

Az ocarlier stated, o personael holding comg

1s defined as any corpo
gross inosoma for the taxable year Ls poersonal bhalding

last halfl

RV N O .
INJOIWE QN av any

i owhe taxable

value of its

.
- T
8 LYy
(- ~ b ey e g . e K T PP i RO S U
Croo Loy noo nmore than Dive 1 Jiguals In the
“ 7 4 4 PR v am de g o
ingLant , L8 0T COnurc

cf income of patitioner Aurirg the taxable vear

involved were derived freom the following




I

Dividends on investments . . . . . . . B152,937.29
Gain on sale of investments

acquired before Nov, 5, 1970 . . . . 25,600.99
Gain on sale of investments acquived
after November 5, 14970 "o e o oo o« 540,094,
Interest income .+ . « o . . 143,568

Miscellansous 1incoma o o o o o o « o+ o
Total gross income .+ « o . v & & . . .

Pursuant to Section 65{a; of the Nolional Internal
Povenue Code, as amenced by Tresidential Dovree No.
299~A and implemented by Revenue Rogulal
intercorporate company dividends are not congsidered
personal holding company income and should not be
considered as patt of dividend income of the personal
holding company fcr purposes of the grous income re-
quirement vrovided for in Section 64 of the Revenue
Code. 1In the ingtant ¢ase. the amount of RLS2,337.2%
represent. rercompany dividends received by
petitioncer in 1974 should therefore be excluded in
tha detarmination of the personal beolding oompany

- .y

income of petitioner.
Petitioner's submission that since the galn
on sale of investments acquired aiter Novembcor >, 1970

in the am

"‘

wount of 2340,094.36 (capital gain realized

in 1974 from the salie of 1ts San Miguel Corpcration

P

shares of stock acguired after Wovembper &, 1970) had

already been subjected to the % of 1% steck tranzaction
tar under Presidential Decree No. 10 and said gain no
loncar formed part of its gross tazable income in

1574 should also be excluded from the doternination

~1
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i N0, 2960

65 is to be considered in the determinaltion of the
gross income requirement of a personal holding company
even if 1t has already been subijected to the stook
transaction tax, granted credit provisicn, or accorded

evemption from income tawk, unless such income by statu

ny

tory provision is excluded from the gross income re-
guirement of a personal holding company, lLike inter-

corporate conpanry dilvidends under Pregsidentizal Decree

NOL taxable ¢ross income.  Nothing

from the sale wr exchange of stock or securities which
are exempt from income tax, or already subjected to a

final tawx, being excluded from the determination of the

qross income reguirement of a persona 1 holdi

Where the law does not exact the texability of an
income, to arrive at gross income, as a condicion Lor
its inclusion in the determinabion of the grocs income
recuirzment of a personat holding company Lor DUrpocsas
of the additional 45% tax, that condition should not

he read into the law. The law ig clear and should

(o

therwfo.e be applied as worded. 1L it had bheen the
legislative intent to define perzonal bholding company

taxable incor

income to mean the perition of the

—

which consists of perscnal holding ccmpany Lgone as
specified 1n Se tion 65, the legislative body, Of Thu

law-making authority, could have casily done 80 by
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- } !_:; P
inserting the term "taxable", or the like :tween

the words "gross" and "income".
Accordingly, on the assumption that _he exmount

ci B540,094.36 realized in 1274 by petitioncr from

the sale of 1ts San Miquel Covporontion shares ol ntork

N

o red after dNovemiber 5, 1275 was already sun-occeed
vz the stock transaciion tax of 1/4 of 1% and did nob
form part of its3 taxable gross incoume, it does not

lc Jcally follow tnat said gain is excluded from the

Sdetermination of the grogs income requirement fox

N

e}

tpoges of its classification as a personal blding

Q

ompany. And neither is petitioner a regular deala:

i stock or scourities as defined in subsection (0

Section 84 (now Section 20/u/)of the Naticnal Into.inal
Revenue Code so as to fall within the purview cof the

exception. (v. 29, t.s.n., hearing on July 11, 197¢.)

il

““he net result is that under Section 6% of the

,_
]

Lo cnue Code, the following were the personal helding
company income of petitioner in 1374, Lo wit:

i
(%

ain on sale of investments acquired
before Nov. 5, 1970 (Sec. 63(b) . . B 25,600.99

Gain op zale of investments acruired
after Nov. 5, 1970 (Sec. 63(L) . . 540,094.36
Interest income (Sec. 63(a) . . . . . . 143,568.90

Totai personal holding companry income . B709,264,.31

ke i i B A

he total perscnal holdinyg company inceme of
B709,264.31 is equivalent to . eighty-~two (82%) per

centuw of the gross income of petitioncr for the
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taxalkie vear 1974 in the aggregate amount of £364,635 10,

computed as follows:

D,2604.31
4,635.19

It seems clear heyond deubt therefore that at

870
230+

leasi cighty (80%) per centum of the gross income of

it

wotilticoner for the taxable year under considcration is

- - - O P U L SN R S R
€5; ruince, satiglying tho gress income require:
presoyribed undor Sewticon 64, botnh of the National Internal

. . o by P SR L e e i e
to the stock owncvshin reguirfement
of & ing company, the records of this caose

veazy in gquestion,

in valus of the ouistanding stock of
petitioner is owned, direcutly or indirectly, by cr fox

not more than five individuals, as shown by the books

>f petivioner, to wit: (Bxhibit 76", pp. 131-135, BIR
racords)
Date Sharcholders To. of ~taves Value
T Kuwmper
Tanlayco
8, Trinidad
oelle
T o bt a2l
Kumbor, walue and porcantage
. . e P
of unissued shares u9i 47 149,747.00 14,9764
Grand Torals 21, 000,000,00 160,007
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in other wordg, since the inte: conpany dividends

of P152,9237.2% had already been subiected to the Fins
tax of 15% under Presidential Decree No, 299-L zad b

capital

vranaa

nd both were ouxclu

Compary i

;‘\
=
L
L]

There boing 20 tarable net 1ncone in L1974 subject to

cornorate income tax, petiticoner weuld argue that there

company tax,

emnhng

e i e e
sraounts of BILHA U537 .28 and

Lhe com

not incoeme

S3cle 1o e T
oI 45 BRCTE R 5

collected and paid upern the undistributed net inceme of

- - N DRI R T - O, Lt
OF the personal holding company, Wil
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incons tax under Sechion 24 1

wneone of the corporation. o

w §

fere that the amcunts of BL52,427.29 and B540,004 .3

no longer form part of the net incowe of petitioncy

a book situa-

ISR

net assobta of

LComs syn

ad net

from tewanle nebl inoome, is Loased upon actual not

N i~ N AR
LCOMa AN oL ation, e
: . - PN N T R I T
L3 omuon o to the earned zurpilus determined by the

accountant than (o net

o tax undey

1S ac-

sote of  ins

LOEM Rari

relore by raoap nhoin asseoso-
~ - A A
in Lhe ancunt ol

®1G4,077.93 representing personal holding company taxn

JREES

..... . TS
Goperso holding
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gable vear

B

date, the assessipent in question, computed as [ollows:

ctal £T088 INCOWE » o « ¢ 4 v e w e e s
Less: Opevating cxpens
et profit (pu SL BIR tacad o v v s v e s

L 2
Adds 147 imt fr. 2-23-786 to
13077 & s s s e e e v e e e e w e 2
Amount stiil due and collectible e e e e . 3

wnloh the pavymaent of Ul ok
nade, ros 13 aus Lo

mim Ton

tited by petitionor.

Obaerva

e ra
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(el
b
fad

have boen crvoneously op 11

coliccted witho

brought within two

AN

orade

in

thoreot

mene

iz

SR NFCE

I

Lo

-
o
~
i
i

(e

Lled with Ui

than

o
[

VEar

oy Ae

il

23, 1976 when ti Ol

when

From April

) ey

23,565,772

Accordingly, we Ul

cetition revi

n

t

Lég

1y
G

CPORE,
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