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The Report of the said ICPA was submitted on Octok -
27,2021.25

PMSC filed its Formal Offer of Evidence on March 14,
2022.26 On March 16, 2022, the CIR filed his Comment (Re:
Formal Offer of Evidence).2”7 On April 22, 2022, tk Court
issued a Resolution?® partially admitting PMSC’s evidence.

On May 26, 2022, PMSC filed its Motion for
Reconsideration {of the Resolution dated 22 April 2022) with
Motion to Set Case for Commissioner’s Hearing,?°® without the
CIR’s comment.3? [n the ..esolution3! dated August 15, 2022,
the Court partially admitted PMSC’s exhibits.

On September 9, 2022, PMSC filed a Tender of Excluded
Evidence,32 which was noted by the Court in its Resolution
dated September 20, 2022.33

On the other hand, the CIR presented the following
witnesses: (1) Ms. Mary Ann B. Estacio,?* Revenue Officer III
and Examiner assigned at VCAD; and (2) Ms. Jelly Anne T.
Mateo,35 Revenue Officer II assigned at the Tax Audit Review
Division.

On October 19, 20223¢ the CIR filed his Formal Offer of
Evidence, with PMSC’s Comment/Opposition (to Respondent’s
Formal Offer of Evidence dated 19 October 2022) posted on
November 9, 2022.37 Subsequently, PMSC filed a Motion for
Leave to File Amended Comment/Opposition38 with attached

25 Exhibit “P-23”, Docket Vol. I, pp. 478 to 543.

2 Docl - Vol. II, pp. 656 to 698.

?7 Docket — Vol. II, pp. 823 to 825.

28 Docket — Vol. II, pp. 829 to 837.

29 Docket — Vol. II, pp. 838 to ¢ 7.

3 Records Verification dated June 30, 2022 issued by the Judicial Records Division of
this Court, Docket Vol. I, p. 913.

31 Docket — Vol. II, pp. 919 to 933.

32 Docket — Vol. II, pp. 934 to 940.

33 Doct —Vol. II, p. 943.

34 Exhibit “R-7”, Docket — Vol. I, pp. 151 to 155; Minutes of the hearing held on and
Order dated September 27, 2022, Docket — Vol. II, pp. 944 to 944-B, and 945 to 947,
respectively.

35 Exhibit “R-8”, Docket — Vol. I, pp. 1.3 to 161; Minutes of the hearing held on and
Order dated September 27, 2022, Docket — Vol. I, pp. 944 to 944-B, and 945 to 947,
respectively.

3¢ Docket Vol. II, pp. 953 to 957.

37 Docket - Vol. II, pp. 968 to 972,

38 Docket ~ Vol. II, pp. 960 to 962. opA—"
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Amended Comment/Opposition (to Respondent’s Formal Offer of
Evidence dated 19 October 2022)3 submitted on November 11,
2022. Said motion was granted in the Court’s Resolution dated
December 16, 2022.40

In the Resolution*! dated January 18, 2023, the Court
admitted all the exhibits formally offered by tt CIR.

On January 30, 2023, the CIR fii 1 his Memorandum,*?
while on February 22, 2023, PMSC fil 1 its Memorandum.43

On March 13, 2023,% the Court issued a Resolution
submitting the case for decision. Hence, this Decision.

THE ISSUE RAISED BY THE PARTIES

The p_rties submitted this sole isst for the Court’s
resolution:

“Whether PMSC is entitled to tax refund for the
alleged wunutilized input VAT amounting to
P24,643,307.43 for the taxable year 2018.745

PMSC’s arguments:

PMSC argu s that: (1) it has fully substantiated its claim
for tax refund of unutilized input VAT attributable to zero-
rated or effectively :ro-rated sales; (2) the CIR made
erroneous deductions to PMSC’s claim for tax refund
attributable to its zero-rated sales; (3) the cases filed in the
Court of Tax Appeals (CTA) are litigated de novo.

3% Doct —Vol. II, pp. 963 to 967.

40 Docket — Vol. II, pp. 975 to 976.

41 _ aocket — Vol. II, pp. 978 to 979.

42 Deocket — Vol. II, pp. 980 to 987.

43 Doct Vol. II, pp. 989 to 1041.

4 Minute Resolution dated March 13, 2023, Docket — Vol. II, p. 1043.

5 Issue, JSFI, Docket — Vol. I, p. 321. W/
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Requisites for the grant of
the refund or issuance of tax
credit certificate under the
law

wection 112 of tt National Internal Revenue Code (NIRC)
of 1997, as amended by Republic Act (RA) No. 10963,50
pertinently provides:

“SE.. 112. Refunds or Tax Credits of Input
Tax. —

(A) Zero-Rated or Effectively Zero-Rated
Sales. — Any VAT-registered person, whose sales
are zero-rated or effectively zero-rated may,
within two (2) years after the close of tt taxable
quarter when the sales were made, apply for the
issuance of a tax credit certificate or refund of
creditable input tax due or paid attributable to
such sales, except transitional input tax, to th
extent that such input tax has not been applied
against output tax: Provided, however, That in
the case of zero-rated sa ; under Section
106(A)(2)(a)(1), (2) and (b) and Section 108(Bj(1)
and (2), the acceptable foreign currency exchange
proceeds thereof had been duly accounted for in
accordance with the rules and regulations of the
Bangko Sentral ng Pilipinas (BSP): Provided,
further, That wk e the taxpayer is engaged in
zero-rated or effectively zero-rated sale and also
in taxable or exempt sale of goods of properties or
services, and the amount of creditable input tax
dv or paid cannot be directly and entirely
attributed to any one of the transactions, it shall
be allocai 1 proportionately on the basis of the
volume of sales: Provided, finally, That for a
person making sales _1at are zero-rated unc
Section 108(B)(6), the input taxes shall be

50 AN ACT AMENDING SECTIONS 5, 6, 24, 25, 27, 31, 32, 33, 34, 51, 52, 56, 57, 58,
74, 79, 84, 86, 90, 91, 97, 99, 100, 101, 106, 107, 108, 109, 110, 112, 114, 116, 127,
128, 129, 145, 148, 149, 151, 155, 171, 174, 175, 177, 178, 179, 180, 181, 182, 183,
186, 188, 189, 190, 191, 192. 193, 194, 195, 196, 197, 232, 236, 237, 249, 254, 264,
269, AND 288; CREATING M ¥ SECTIONS 51-A, 148-A, 150-A, 150-B, 237-A, 264-A,
27+~ AND 265-A; AND REPEALING S€~ZTIONS 35, 62, AND 89; ALL UNDER
; 3LIC ACT 8424, OTHERWISE KNOWN AS THE NATIONAL INTERNAL REVENUE
CODE OF 1997, AS AMENDED, AND FOR OTHER PURPOSES. m./
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allocated ratably between his zero-rated and non-
zero-rated sales.

= == XXX

(C) Period within which Refund of Input
Taxes shall be Made. — In proper cases, the
Commissioner shall grant a 1 “und for creditable
input taxes within ninety (90) days from the date
of submission of the official receipts or invoices
and otk - documents in support of the
application filed in accordance with Subsections
(A) and (B) hereof: Provided, That should tt
Commissioner find that the grant of refund is not
proper, the Commissioner must state in writing
the legal and factual basis for the denial.

In cas of full or partial denial of the claim
for tax refund, the taxpayer affected may, within
thirty (30) days from the receipt of tt ¢ :ision
denying the claim, appeal the decision with the
Court of Tax Appeals: Provided, however, That
failure on the part of any official, agent, or
employee of the BIR to act on the application
within the ninety {90)-day [ -iod shall t
punishab. under Section 269 of this Code.”

Bas 1 on the foregoing provision, jurisprudence has laid
down the following requisites which tk taxpayer-applicant
must comply with to successfully obtain a credit/refund of
input VAT:

As to the timeliness of the filing
of the administrative and
judicial claims:

1. the refund claim is filed with the BIR within two
(2) years after the close of the taxable quarter
when tl  sales were made;5!

2. in case of full or partial denial of the refund claim
rendered within a period of ninety (90) days from

51 Intel Technology FPhilippines, Inc. v. Commissioner of Iniernal Revenue, G.R. No.
166732, April 27, 2007; San Roque Power Corporation v. Commissioner of Internal
Revenue, G.R, No. 180345, November 25, 2009; and AT&T Comrnunications Services
Philippines, Inc., G.R. No. 182364, August 3, 2010.4%,___,./
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the date of submission of the official receipts or
invoices and other documents in support of the
application, the judicial claim shall be filed with
this Court within thirty (30) days from receipt of
the decision;

With reference to the
taxpayer’s registration
with the BIR:

3. the taxpayer is a VAT-1 zister 1 person;S2

In relation to the
taxpayer’s output VAT:

4.tk taxpayer 1s engaged in zero-rated or
effectively z ro-rated sales;53

5. for zero-rated sales under Section 106(A}(2)(1)
and (2); 106(B); and 108u)(1) and (2), the
acceptable foreign currency exchange proceeds
have t =>n duly accounted for in accordance with
the Bangko Sentral ng Pilipinas (BSP) rules and
regulations;5*

As regards the taxpayer’s
input VAT being refunded:

6. the input taxes are not transitional input taxes;ss

7.th input taxes have not been applied against
output taxes during and in the succeeding
quat _.rs.->

8. tt input taxes are due or paid;* and

9. the input tar s claimed are attributable to zero-
rated or effectively zero-rated sales. However,
wher tk -e are both zero-rated or effectively
zero-rated sales and taxable or exempt s¢'=s, and
the input taxes cannot be directly and atirely

52 fbid,
53 [bid.
54 Ibid.
55 Ibid.

56 fbid

57 Ibid.

om—"
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attributable to any of these sales, the input taxes
shall be proportionately allocated on the basis of
sales volume,58

In addition, in claims for VAT refund/ct iit, applicants
must satisfy the substantiation and invoicing requirements
under the NIRC and other implementing rules and
regulations.5® Thus, petitioner’s compliance with all the VAT
invoicing requirements is mandatory to be able to file a claim
for input taxes attributable to zero-rated sales.®¢ The invoicing
and substantiation requirements should be followed because it
1s the only way to determine the veracity of the taxpayer’s
claims.®! Moreover, it must be point 1 out that compliance
with all the VAT invoicing requirements provided by tax laws
and regulations ‘3 mandatory.52

Strict compliance with substantiation and invoicing
requirements is r :essary considering VAT’s nature and VAT
system’s tax credit method, where tax payments a1 based on
output and input taxes and where the seller’s output tax
becomes tk  buyer’s input tax that is available as tax credit or
refund in the same transaction. It ensures the proper
collection of taxes at all stages of distribution, facilitates
computation of tax credits, and provides accurat audit trail or
evidenc for BIR monitoring purposes.63

Further, it must be emphasized that in cases filed before
this Court, which are litigated de novo, par_, -litigants must
prove every mirte aspect of th r cas 6 Thus, it behooves
petitioner to show compliance with each of the foregoing

58 Intel Technology Philippines, Inc. v. Commissioner of Internal Revenue, supra; and San
Roque Power Corporation v. Commissioner of Internal ..2venue, supra.
5 . _eam Energy Corporation v. Commissioner of Internal Revenue, et seq., G.R. Nos.
197663 and 197770, March 14, 2018.
60 JRA Philippines, Inc. v. Commissioner of Internal Revenue, G.R. No. 171307, August
28, 2013.
61 Nippon Express (Philippines) Corporation v. Commissioner of Internal Revenue, G.R. No.
191495, July 23, 2018.
62 3stern Telecommunications Philippines, Inc. v. Commissioner of Internal Revenue,
G.R. No. 183531, March 25, 2015.
83 Tearn Energy Corporation v. Commissioner of Internal Revenue, et seq., supra.
64 Edison (Bataan) Cogeneration Corporation v. Commissioner of Internal Revenue, etseq.,
G.R. Nos. 201665 and 201668, August 30, 2017; Commissioner of Internal Revenue
v. Philippine National Bank, G.R. No. 180290, Septem! - 29, 2014; Commissioner of
Internal Revenue v. United Salvage and Towage (Phils.), Inc., G.R. No. 197515, July 2,
2014; Dizon v. Court of Tax Appeals, et al.,, G.R. No. 140944, April 30, 2008, Atlas
Consolidated Mining and Development Corporation v. Commissioner of Internal
Revenue, G.... No. 145526, March 16, 2007, and Commissioner of Internal Revenue v.
Manila Mining Corporation, G.R. No. 153204, August 31, QOOS.W_—
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Notice,®® which was then received by PMSC on January "3,
2020. Thus, counting 30 days from January 23, 2020, PMSC
had until February 22, 2020, within which to file its judicial
claim. Evidently, PMSC seasonably filed the instant Petition
for Review on February 21, 2020. 67

Hence, PMSC has shown compliance with the said first
and second requisites.

PMSC is a VAT-registered
person.

As to the third requisite, the parties admitted the fact
that PMSC 1is register1 1 as a VAT taxpayer, with Tax
Identification No. (TIN) No. 000-136-814-000 and OCN
2RC0001045342 1ssued on October 27, 1991.68

PMSC had zerorated or
effectively zero-rated sales
during the four (4) quarters
of CY 2018

The fourth and fifth requisites, 1 spectiv y, requir that:
(1) the taxpayer is engaged in zero-rated or effectively zero-
rated sales; and (2) for z ro-rated sales under £ :tion
106(A)(2)(a)(1), (2) and (b), and Section 108(B){1) and (2) of the
NIRC of 1997, as amended, the acceptable foreign currency
exchange proceeds have been duly accounted for in

accordance with the Bangko Sentral ng Pilipinas {BSP) rules
and regulations.

In its Amended Quarterly VAT Returns for the four (4)
quarters of CY 2,18, PMSC declared zero-rated sales/receipts
in the total amount of P1,391,571,100.05, broken down as
follows:

66 JSFI, Admitted Facts, par. 8, Docket — Vol. [, p. 320; Exhibits “P4” and “R-5", Docket
- Vol. II, pp. 722 to 751.

67 Docket Vol. I, pp. 7 to 33.

68 JSFI, Admitted Facts, par. 4, Docket — Vol. I, p. 319; Exhibit “P-2”, Docket — Vol. 11, p.
714.
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“SEC. 106. Value-Added Tax on Sale of Goods
or Properties . —

(A}Rate and Base of Tax. — xxx

(2) The {following sales by VAT-registered
persons shall be subject to zero percent (0%) rate:

(a) Export Sales . — The 1 rm “export sales”
means:

(1) The sale and actual shipment of goods
from the Philippines to a foreign country,
irrespective of any shipping arrangement that
may be agreed upon which may influence or
determine the transfer of ownership of the
goods so exported and paid for in acceptable
foreign currency or its equivalent in goods or
services, and accounted for in accordance with
the ru s and regulations of the Bangko
Sentral ng Pilipinas (BSP).”

Based on the foregoing, in orc¢ - for an kport sale to
qualify as VAT zero-rated, the following conditions must be
compl: 1 with:

1)  The sale was made by a VAT registered person;

2)  There was sale and actual shipment of goods from
the Philippines to foreign country; and

3) The sa. was paid for in acc Jtable foreign currency
accounted for in accordance with the rules and regulations of
the BSP.

As for the first condition, it has been settled that PMSC is
a VAT-registered person.

With regard to the second condition, £ :tions 113(A)(1),
(B)(1), {2)(c), and (3) of the NIRC of 1997, as amended, as
implemented by Section 4.113-1(A)(1), B(1), and (2)(c} of
Revenue Regulations (RR) No. 16-05, as amended, provide that
a VAT taxpayer, like PMSC, shall for every sale, barte~ or
exchange of goods or properties, issue a duly registered VAT g
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invoice which contain all the required information under the
said law and regulations.

To satisfy the second condition, it is incumbent upon the
VAT-registered person to have, at the minimum, the following
supporting documents:

a. The sales invoice as proof of sale of goods; and

b. The bill of lading or airway bill as proof of actual
shipment of goods from the Philippines toc a foreign
country.

1. Export sales to Sun Jin
C&S Co. Ltd. (Sun Jin) -
P156,096,934.50

PMSC submitted the related shipping invoices’ which
indicated that the exported goods were for the account of Sun
Jin with address located in South Korea; and that th
consignee was PT Krakatau Posco (PT Krakatau) with address
located in Indonesia. The corresponding bills of lading””
submitted by PMSC show that the subject export sales wet
indeed delivered to the consignee indicated in the shipping
mvoices, PT Krakatau, in Indonesia.

PMSC explained that the subject export sal s were made
to Sun Jin, a non-resident foreign corporation organized and
existing under the laws of the Republic of Kor 1. Thes sales
are raw limestone which were further sold by Sun Jin to PT
Krakatau, a non-resident foreign corporation organized and
existing unc - the laws of Indonesia, and end user of the
purchased goods, for PT Krakatau’s steel making processes
located in Indonesia. Since PT Krakatau is the actual end
user of the raw limestone, it was therefore more cost-effective
for PMSC to deliver the goods to PT Krakatau in Indonesia
instead of sending the goods to Sun Jin in South Korea. 78

To fur_ier prove that the actual buyer of the subject
goods was Sun Jin, PMSC presented its Sales and Purchase

76 Exhibits “P-61”, “P-66”, 1 ’2”, “P-73”, “P-78”, “P-87”, “P-100","P-107", “P-135", “P-
148" and “P-153".

77 Exhibits “P-474”, “P-469”, “P-480”, “P-481”, “P-486”". “P-495".

78 Petition for Review, par. 32, Docket — Vol. [, p. 16; Exhibit “P-9”, Q&A No. 40, Docket
-Vol. I, p. 272, sBra—m"""
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Agreement’ with Sun Jin. A perusal of the said document
shows that Sun Jin was the buyer of the exported raw
limestones, which were to be supplied by Sun Jin to PT
Krakatau as raw material for the latter’s steel making process.

Evidently, PMSC made export sales to Sun Jin, a non-
resident foreign corporation located in South Korea, and such
exported goods were shipped from the Philippines to a foreign
country, i.e., .ndonesia.

2. Export sales to JFE Shoji
Trade Corporation (JSTC) -
P186,935.00

The supporting shipping invoice®® and bill of lading8!
submitted by PMSC reflect a differ at sales amount of
US$42,700.00, thus, these documents cannot be considered
as pertaining to the disallowed export sales of P186,935.00
(equivalent to US$3,500)82.

In fine, the Court finds PMSC to have satisfactorily met
the second condition for VAT zero-rating but only with regard

to its export sales to Sun Jin in the amount of
. 156,096,934.50.

PMSC lik wis complied with tk third condition for VAT
z -o-rating as regards the export sales of P156,096,934.50.
PMSC submitted the Certification®® from Mizuho Bank, Ltd.
showing  foreign currency inward  remittances  of
US$3,497,697.00 which were duly accounted for in
accordance with BSP rules and regulations. As ascertained by
the Court-commissioned ICPA, the said total remittances
included the amount of US$2,965,000.00, representing the
foreign currency proceeds of the P156,096,934.50 export sa 3
to Sun Jin.84

To recapitulate, out of the P156,283,869.50 export sales
disallowed by the CIR, the Court finds that the amount of

79 Exhibit “P-52134".
80 ~ (hibit “P-99”,
81 pxhibit “P-505”.
82 Exhibit “P-4"/"R-5", Annex F.1, Docket - Vol. II, p. 751.
83 Exhibit “P-40”.
Exhibit “P-23”, Annexes 1-1Q-b, 1-1Q-c, 1-2Q-¢, 1-3Q-b, and 1-4Q-b. Zg.—
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P156,096,934.50 qualifies for VAT zero-rating under Section
106(A)(2)(a)(1) of th NIRC of 1997, as amended. Only the
remaining amount of #186,935.00 shall be denied VAT zero-
rating.

B. Export sales with
unsupported commission
fees -P17,775,500.80

k cords show that the subject disallowance relates to
PMSC’s export sales of goods to JFE Shoji Trade Corporation
(JFE Shoji).85 In paying for the exported goods, JFE Shoji
deducted the amount of ®17,775,500.80 representing
commission fees it earned and due from PMSC. The CIR
disallowed the said amount for being unsupported by the
proper invoice and bill of lading/airway bill.

The Court finds the disallowance improper.

Based on tk “Service Agreements for shipmr ats in
Taiwan”8 ntered into by PMSC with JFE Shoji, a corporation
organized and existing under the laws of Japan, the latter has
concluded a Comp: a1ensiv  Agreement with PMSC for tk
supply of limestone and dolomite to China Steel Corporation
(CSC) and Dragon Steel Corporation (DSC) which are the
buying entities. JFE Shoji shall receive from PMSC pertinent
shipping documents and shall make and send the necessary
shipping documents to CSC and DSC on behalf of PMSC.

The respect e & -vice Agreements also state in Article
2.1 thereof that “(tjhe following necessary functions r juired
by PMSC from JFE Shoji, including but not limited to
coordination with CSC and DSC, arrangement efforts, and
marketing efforts, shall all be perforrr 1 out of the territory of
the Philippines.”

For services to be rendered by JFE Shoji to PMSC as
enumerated in Article 2.1 of the agreements, JFE Shoji shall
be paid commissions as follows: 87

85 Exhibit “P-4”/"R-5", Annex “F.1”, Docket - Vol. II, p. 750,
86 Exhibits “I »” and “P-5-A7, Dockei  Vol. II, pp. 752 to 759.

87 Exhibits W—A”, Artic 3 Commission Payments, Docket Vol. II, pp. 754
and 758.
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“3.1 PMSC shall pay JFE Shoji commission income
for the above services, based on the final
quantity shipped to CSC and DSC, at the rate of
US$0.50/MT for both Limestone and Dolomite.”

Aside from the aforementioned service agreements, which
served as the basis for calculating the commissions due to JFE
Shoji, PMSC was also able to present relevant documents
proving its export sales to JFE Shoji, such as shipping
invoices, export declarations, bills of lading, bank certification
of foreign currency inward remittances which were
summarized in Annexes 1-1Q-d, 1-2Q-e, 1-3Q-e and 1-4Q-c of
the ICPA report.88

Verily, offsetting arrangements as proof that zero-rated
sales are paid for in acceptable foreign currency accounted for
in accordance with BSP rules is acceptable pursuant to
Revenue Memorandum Circular (RMC) No. 42-03. It provides:

“Q-8: With the full liberalization of the BSP
rules on foreign exchange and trade
transactions (CB Circular No. 1389
dated April 13, 1993 enunciated in
RMC No. 57-97), the BIR requirement
for full documentation of proofs of
inward remittances of export proceeds
should no longer be enforced.
Accordingly, what should be the
acceptable documentary

requirements in the processing of
claims for TCC/refund, specifically
on offsetting arrangements?

A-8: In the case of offsetting arrangements,
the following documents should be
required:

a. lmport documents which created
liability accounts in favor of the foreign
parent or affiliated company;

b. Other contracts with the foreign or
affiliated company that brought about

88 Exhibit “P-23". am"
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the liabilities which were offset against
rec vables from export sales;

c. Evidence of proceeds of loans, in case
the claimant has received loans or
advances from the foreign company;

d. Documents or correspondence
regarding offsetting arrangements;

e. Confirmation of the offsetting
arrangements by the heads of the
business organizations involved,;

f. Documents to prove actual export of
goods;

g. Documents to prove that the sales are
zero-rated sales.

Thus, the CIR had no basis to disallow tk export sales of
P17,775,500.80 which were paid for or offset against the
commissions due and payable by PMSC to JFE Shoji.

In sum, out of the P1,391,571,100.05 total zero-rated
sales declared by PMSC for CY 2018, only the amount of
P186,935.00 shall be denied VAT zero-rating.

Having found that PMSC had valid zero-rated sales in the

total amount of £1,391,384,165.05 (1,391,571,100.05 less

186,935.00} for the subject period of claim, the Court shall

proc >d to determine whether PMSC complied with the
following remaining requisites:

a. sixth requisite: the input taxes are not
transitional input taxes;

b.  seventh requisite; the input taxes have not
been applied against output taxes during and in the
succeeding quarters.

C. eighth requisite: the input taxes are due or
paid; and

d. ninth requisite: the input taxes claimed are
attributable to zero-rated or effectively zero-rated sales.
However, where there are both zero-rated or effectively
: ro-rated sales and taxable or exempt sales, and the
input taxes cannot be directly and entirely attributed to . —
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any of these sales, the input taxes shall

proportionately allocated on the basis of sales volume.

The input VAT being claimed
do not appear to be
transitional input taxes

Section 111(A} of the NIRC of 1997,
amended, provides:

“SEC. 111. Transitional/Presumptive Input

Tax Credits. —

(A) Transitional Input Tax Credits. — A person
who becomes liable to valt -added tax or any
person who elects to be a VAT-registered person
shall, subject to the filing of an inventory
according to the rules and regulations prescribed
by  the Secretary of  Finance, upon
recommendation of the Commissioner, be allowed
input tax on his beginning inventory of goods,
materials and supplies equivalent to two percent
(2%) of the value of such inv atory or the actual
value-added tax paid on such goods, materials
and supplies, whichever is higher, which shall be
creditable against the output tax.”

be

as

Transitional input tax credit operates to benefit newly
VAT-registered persons, whether or not tk y previously paid
taxes in the acquisi_ons of their beginning inventory of goods,

materials and supplies.

to alleviate the impact of the VAT on the taxpayer.8°

During the period of transition from

non-VAT to VAT status, the transitional input tax c1 1lit serves

Since there is no showing that the subject input VAT are
transitional input VAT, PMSC has complied with the sixth
requisite for the grant of an input VAT refund.

8 Fort Bonifacio Development Corporation v, Commissioner of Internal Revenue, G.R. Nos.
158885 and 170680, April 2, 2008.
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The subject input taxes have
not been applied against
output taxes during and in
the succeeding quarters.

In Chevron Holdings, Inc. (formerly: Caltex Asia Limited} v.
Commissioner of Internal Revenue®® (Chevron), the Supreme
Court ruled that:

“xxx, the input tax attributable to —zro-rated
sales may, at the option of the VAT-registered
taxpayer, be: (1) charged against output tax from
regular 12% VAT-able sales, and any unutilized
or “excess” input tax may be claimed for refund
or the issuance of tax credit certificate; or (2)
claimed for refund or tax credit in its entirety. It
must be stressed that the remedies of charging the
input tax against tt output tax and applying for a
refund or tax credit are alternative and cumulative.
Furthermore, the option is vested with the
taxpayer-claimant. It goes without saying that
the CTA, and even the Court may not, on its
own, deduct the input tax attributable to zero-
rated sales from the output tax derived from the
regular twelve percent (12%) VAT-able sales first
and use the resultant amount as the basis in
computing the allowable amount for refund. The
courts cannot condition the refund of input taxes
allocable to zero-rated sales on the existenc of
“excess” creditable input tax s, which includes tk
input taxes carried over from the previous periods,
from the output taxes. These procedures find no
basis in law and jurisprudence.” (Emphases

supplied)

Clearly, with respect to its input taxes attributable to
zero-rated sales, it is the taxpayer (and not the Court) who is
given the option to ther:

1. Charge a portion of its input taxes attributable
to zero-rated sales to the output taxes, and refund the
balance, if any; or

9% G.R. No. 215159, July 5, 2022. 2pe—"
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108() of the NIRC of 1997, as amended, pertains to services
performed in the Philippines.

In imposing the 12% final withholding VAT on
commissions against PMSC, the CIR invoked Section 4.114-
2(b) of RR No. 16-05, which pertinently provides:

“SECTION 4.114-2. Withholding of VAT on
Government Money Payments and Payments to Non-
Residents. —

XXX XXX XXX

(b) The government or any of its political
subdivisions, instrumentalities  or agencies,
including GOCCs, as well as private corporations,
individuals, estates and trusts, whether large or
non-large taxpayers, shall withhold ten percent
(10%) VAT with respect to the following payments:

(1) L ase or us of propert s or prop -ty
rights owned by non-residents;

(2) Services rendered to local insurance
companies, with respect to reinsurance
premiums payable to non-residents; and

(3) Other services rendered in the
Philippines by non-residents.

In remitting VAT withheld, the withholding
agent shall use BIR Form No. 1600 Remittance
Return of VAT and Other F - atage Taxes
Withheld.

VAT withheld and paid for the non-resident
recipient (remitted using BIR Form No. 1600),
which VAT is passed on to the resident
withholding agent by the non-resident recipient
of the income, may be claimed as input tax by
said VAT-registered withholding agent upon filing
his own VAT Return, subject to the rule on
allocation of input tax among taxable sales, z ro-
rated sales and exempt sales. The duly filed Bui
Form No. 1600 is the proof or documentary gee——"



DECISION
CTA Case No. 10261
Page 31 of 49

substantiation for the claimed input tax or input
VA..”

From the foregoing provisions, the VAT withheld and
remitted on behalf of the non-resident foreign corporation may
be claimed as input tax credit on the part of the resident
withholding agent. Thus, granting, for the sake of argument,
that the CIR was correct in imposing the 12% final withholding
VAT against PMSC, the same amount may be claimed by
PMSC as input tax credit. Consequently, the result is that the
transaction shall have no effect on PMSC’s VAT refund claim.

Finally, PMSC’s Amended Quarterly VAT Return for the
2nd quarter of CY 20199 shows that the aforesaid claim of
P133,915,901.59 was deducted as “VAT Refund/TCC claimed”
(under Line 23D), preventing the carry-ov - or application of
such input taxes in the next taxable quarter/s. Hence, PMSC
is deemed to have fulfilled the seventh requisite for the
refund/tax credit of input VAT under Section 112(A) of the
NIRC of 1997, as amended

Not all input VAT being
claimed were due or paid

With respect to the eight requisite in claaming VAT refund,
it is incumbent upon PMSC to provide supporting documents
to prove that the input taxes claimed for the CY 2018 were
actually due or paid in accordance with Section 110(A) of the
NIRC of 1997, as amended. It provides:

“SEC. 110. Tax Credits. —
(A) Creditable input Tax. —

(1) Any input tax evidenced by a VAT
invoice or official receipt issued in accordance
with Section 113 I : of on the following
transactions shall be creditable against the output
tax:

(a) Purchase or importation of goods:

9% chibit “P-33". 2"
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(1) For sale; or

(ii) For conversion into or intended
to form part of a finished product for sale
including packaging materials; or

(11) For use as supplies in the
course of business; or

(iv) For use as mat -ials supplied in
the sale of ¢ -vice; or

(v) For us in trade or business for
which deduction for depreciation or
amortization is allowed under this Code.

(b} Purchase of services on which a value-
added tax has actually been paid.

(2) The input tax on domestic purchase or
importation of goods or properties by a VAT-
registered person shall be creditable:

(a) To the purchaser upon consummation of
sale and on importation of goods or
properties; and

(b) To tk importer upon payment of the value-
added tax prior to the release of the goods
from the custody of the Bureau of Customs.

Provided, That the input tax on goods
purchased or imported in a calendar month for use
in trade or business for which deduction for
depreciation is allowed under this Code, shall be
spread senly over the month of acquisition and the
fifty-nine (59) succeeding months if the aggregate
acquisition cost for such goods, excluding the VAT
component thereof, exceeds One million pesos
(P1,000,000): Provided, however, That if the
estimated useful life of the capital good is less than
five (S) years, as used for depreciation purposes,
then the input VAT shall t spread over such a
shorter period: Provided, finally, That in the case of
purchase of services, lease or use of properties, the
input tax shall be creditable to the purchaser, go—uo
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lessee or licensee upon payment of the
compensation, rental, royalty or fee.”{Emphasis
supplied)

1€ above provisions are implemented by Sections 4.110-
1 to 4.110-3 of RR No. 16-05. It provides:

“SECTION 4.110-1. Credits For Input Tax. —
Input tax” means the VAT due on or paid by a VAT-
registered person on importation of goods or local
purchases of goods, properties, or services,
including lease or use of properties, in the course of
his trade or business. It shall also include the
transitional input tax and the presumptive input tax

determined in accordance with Sec. 111 of the Tax
Code.

It includes input taxes which can be directly
attributed to transactions subject to the VAT plus a
ratable portion of any input tax which cannot be
directly attributed to either the taxable or exempt
activity.

Any input tax on the following transactions
evidenced by a VAT invoice or official receipt

issued by a VAT-registered person in accordance
with Secs. 113 and 237 of the Tax Code shall be
creditable against the output tax:

(a) Purchase or importation of goods

(1) For sale; or

(2) For conversion into or intended to
form part of a finished product for sale,

including packaging materials; or

(3) For us as supplies in the course of
business; or

(4) For use as raw materials supplied in
the sale of services; or @e_—
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(5) For use in trade or business for which
deduction for depreciation or amortization is
allowed under the Tax Code,

(b) Purchase of real properties for which a VAT
has actually been paid;

(c) Purchase of services in which a VAT has
actually been paid,;

(d) Transactions ‘deemed sale’ under Sec. 106
(B) of the Tax Code;

(e) Transitional input tax allowed under Sec.
4.111 (a) of these Regulations;

(f) Presumptive input tax allowed under Sec.
4.111 (b) of these Regulations;

(g) Transitional input tax credits allowed under
the transitory and other provisions of these
Regulations.

SECTION 4.110-2. Persons Who Can Avail of
the Input Tax Credit. — The input tax credit on
importation of goods or local purchases of goods,

properties or services by a VAT-registered person
shall be creditable:

(a) To the importer upon payment of VAT prior
to the release of goods from customs custody;

(b) ™o the purchaser of the domestic goods or
properties upon consummation of the sale; or

(c) To the purchas - of servic sortk ' ssee or
licensee upon payment of the compensation, rental,
royalty or fee.”

“SECTION 4.110-3. Claim for Input Tax on
Depreciable Goods. — Where a VAT-registered
person purchases or imports capital goods, which
are depreciable assets for income tax purposes, the
aggregate acquisition cost of which (exclusive of
VAT) in a calendar month exceeds One Million pesos
(- 1,000,000.00), regardless of the acquisition cost of cze—"
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each capital good, shall be claimed as credit against
output tax in the following manner:

(a) If the estimated us 7l life of a capital good
is five (5) years or more — The input tax shall be
spread evenly over a period of sixty (60) months and
the claim for input tax credit will commence in the
calendar month when the capital good is acquired.
The total input taxes on purchases or importations
of this type of capital goods shall be divided by 60
and the quotient will be the amount to be clair 1
monthly.

(b) If the stimated useful life of a capital good
is less than five (5) years — The input tax shall be
spread evenly on a monthly basis by dividing the
input tax by the actual number of months
comprising the estimated useful life of the capital
good. The claim for input tax credit shall commence
in the calendar month that the capital goods were
acquired.

Where the aggregate acquisition cost (exclusive
of VAT) of the existing or finished depreciable capital
goods purchas 1 or imported during any calendar
month does not exceed One million pesos
(P1,000,000.00), the total input tax s will be
allowable as credit against output tax in the month
of acquisition; Provided, however, that the total
amount of input taxes (input tax on depreciable
capital goods plus other allowable input taxes)
allowed to be claimed against the output tax in the
quarterly VAT Returns shall be subject to the
limitation prescribed under Sec. 4.110-7 of these
Regulations.

The aggregate acquisition cost of a depreciable
asset in any calendar month refers to the total price
agreed upon for one or more assets acquired and
not on the payments actually made during the
calendar month. Thus, an asset acquired in
installment for an acquisition cost of more than
P£1,000,000.00 will be subject to the amortization of
input tax despite the fact that the monthly
payments/installments may not exc 1

.1,000,000.00. ga—"
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XXX XXX XXX

If the depreciable capital good is
sold/transferred within a period of five (5) years or
prior to the exhaustion of the amortizable input tax
thereon, the entire unamortized input tax on the
capital goods sold/transferred can be claimed as
input tax credit during the month/quarter when the
sale or transfer was made but subject to the
limitation prescribed under Sec. 4.110-7 of tt se
Regulations.”(Emphasis supplied)

Moreover, Section 4.110-8 of RR No. 16-05 provides for
the substantiation requirements of input tax credits, as
follows:

“SECTION 4.110-8. Substantiation of Input Tax
Credits. —

(a) Input taxes for the importation of goods or
the domestic purchase of goods, properties or
services 1s made in the course of trade or busin ss,
whett r such input taxes shall be credited against
zero-rated sale, non-zero-rated sales, or subjected to
the 5% Final Withholding VAT, must be
substantiated and supported by the following
documents, and must be reported in the
infor~ation returns required to be submitted to the
Bureau:

(1) For the importation of goods — import
entry or other juivalent document showing
actual payment of VAT on the imported goods.

(2) For the domestic purchase of goods
and properties — invoice showing the
information required under Secs. 113 and 237
of the .ax Code.

(3) For the purchase of real property —
public instrument i.e., deed of absolute sale,
deed of conditional sale, contract/agreement to
sell, etc., together with VAT invoice issued by
the seller.
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(4) For the purchase of services — official
receipt showing the information required
under Secs. 113 and 237 of the Tax Code.

A cash regist - machine tape issued to a
registered buyer shall constitute valid proof of
substantiation of tax credit only if it shows the
information required under Secs. 113 and 237
of the Tax Code.

(b) Transitional input tax shall be supported
by an inventory of goods as shown in a detailed list
to be submitted to the BIR.

(c) Input tax on ‘deemed sale’ transactions
shall be substantiated with the invoice requi: d
under Sec. 4.113-2 of _1ese Regulations.

(d) Input tax from payments made to non-
residents (such as for services, rentals and royalties)
shall be supported by a copy of the Monthly
Remittance Return of Value Added Tax Withheld
(BIR Form 1600) filed by the resident payor in
behalf of the non-resident evidencing remittance of
VAT due which was withheld by the payor.

(e) Advance VAT on sugar shall be supported
by the Payment Order showing payment of the
advance VAT.”(Emphasis supplied)

Thus, in order to be entitled to input tax credits, the
same must be evidenced by VAT sales invoice (SI) or an

official 1 : pt (OR) issued in accordance with Sections 113
and 237 of the NIRC of 1997, as amended.

To prove entitlement to credits for input taxes duv and
paid, PMSC must not only present the supporting documents
prescribed under £ :tion 4.110-8 of RR No. 16-05, but it must
also comply with the invoicing requirements under Sections
113(A) and (B), 237 and 238 of the NIRC of 1997, as amended,
as implemented by Section 4.113-1(A) and (B) of RR No. 16-05. ws~
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PMSC’s failure to present duly registered VAT ORs, the input
VAT claim of £1,207,419.49 must be denied.

B. Big ticket disallowance;
non-compliance with
invoicing requirements
due to missing sales
invoice - P217,282.68

The CIR denied the amount of P217,282.68 from PMSC’s
total claim on the ground that the supporting sales invoice

relative to PMSC’s payment to Dolomite Mining Corporation
(DMC) cannot be found.102

PMSC, on the other hand, alleg 1 that the tt CIR
erroneously referred to a sales invoice rather than that of an
official receipt because the transaction pertains to a purchase
of services specifically lease paym at.193

The Court finds the disallowanc proper and in order.

An examination of the OR!%% issued by DMC to PMSC
shows that the input VAT P217,282.68 pertains to PMSC’s
payment for 2018 land rental in the amount of £1,810,689.01.
As cornt :tly pointed out by PMSC, such lease payment must
be supported by an OR pursuant to Section 113(A)(2) of the
NIRC of 1997, as amended. However, the Court noted that the
said OR bears serial number OR-11000883 which is outside
the “Series No: 000001 to 999999” per BIR Permit No: 1210-
ETRD-CAS-00097 reflected on the lower right-hand portion of
the same OR. This means that the OR is not duly registered
with the BIR in violation of Sections 237 and 238 of the NIRC
of 1997, as amended.

C. DIT not reflected in VAT returns - P949,582.71

The amount of #P949,582.71 allegedly representing
deferred input tax was denied on the ground that said amount
was not reflected in the PMSC’s VAT returns.

102 Petitioner’s Memorandum, par. 111, Docket — Vol, 1], p. 1034.
103 Petitioner’s Memorandum, par. 112, Docket — Vol. II, p. 1034,

104 Exhibit “P-51359”. st
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“Capital goods or properties refers to goods
or properties with estimated useful life greater than
one (1) year and which are treated as depreciable
assets under Sec. 34(F) of the Tax Code, used
directly or indirectly in the production or sale of
taxable goods or services.

The aggregal acquisition cost of dept :iable
assets in any calendar month refers to the total
price, excluding the VAT, agreed upon for one or
more assets acquired and not on the payments
actually made during the calendar month. Thus, an
asset acquired on installir at for an acquisition cost
of more than P1,000,000.00, xcluding the VAT, will
be subject to the amortization of input tax despite
the fact that the monthly payments/installments
may not exceed P1,000,000.00. Xxx xxx

Construction in progress (CIP) is the cost of
construction work which is not yet completed. CIP is
not depreciated until the asset is placed in service.
Normally, wupon completion, a CIP item is
reclassified and the reclassified asset is capitalized
and depreciated.

CIP is considered, for purposes of claiming
input tax, as a purchase of service, the value of
which shall be determined based on the progress
billings. Until such time the construction has been
completed, it will not qualify as capital goods as
herein defined, in which cas , input tax credit on
such transaction can be recognized in the month
the payment was made; Provided, that an official
receipt of payment has been issued based on the
progress billings.

In case of contract for the sale of service where
only the labor will be supplied by the contractor and
the materials will be purchased by the contractee
from other suppliers, input tax credit on the labor
contracted shall still be recognized on the month the
payment was made based on a progress billings
while input tax on the purchase of materials shall
be recognized at the time the materials were

purchased. gz, —
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Once the input tax has already been claimed
while the construction is still in progress, no
additional input tax can be claimed upon
completion of the asset when it has been reclassified
as a depreciable capital asset and depreciated.”

PMSC explained that the distinction between CGP and
CIP is important since, according to Section 4.110-3 of RR 16-
2005, as amended, the input VAT on the purchase of CIP “can
be recognized in the month the paymr nt was made: Provided,
that an official receipt of payment has been issued based on
the progress billings.”

PMSC elaborated that CGP is presumed ready for use
and/or actually being used by the taxpayer since it is already
considered as a depreciable asset, whose acquisition cost and
corresponding input VAT is subject to amortization over the
course of its us 7l life. From its acquisition, its useful life is
already considered running and its worth depreciating.

This is allegedly in contrast with CIP, which represents
the cost of construction work which is not yet completed. It is
neither subjected to depreciation, nor its acquisition cost or
corresponding input VAT subject to amortization. It is only
subject to depreciation and amortization once construction
has been completed and is thereafter categorized as CGP.

However, PMSC stated that if the materials and the labor
component are supplied by different suppliers, the same
Section also provides that:

“[Ilnput tax credit on the labor contracted shall
still be recognized on the month the payment was
made based on a progress billing while input tax
on the purchase of materials shall be recognized
at the time the materials were purchased.
(Emphasis supplied)

Thus, PMSC opined that Section 4.110-3 of RR No. 16-
2005, as amended, allows the taxpayer to recognize and claim
the entire amount of input VAT incurt 1 and paid at the time
these assets were purchased, provided that the following
circumstances are present: g, —
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a. The asset has yet to be placed in service; and

b. The labor to place the asset in service will be
supplied by a contractor/supplier different
from that supplying the asset/materials.

According to PMSC, the subject input VAT of
P4,250,946.88 ¢ rtains to PMSC’s purchases of assets and
materials such as jumping screen, generator, belt weighter,
steel frame, rubber fender, electro magnet, and vibrating
screen to be used for sorting raw materials and other minerals
and ores. However, the equipment purchased requires
installation work prior to being put into service and operation.
Thus, PMSC treated the mechanized equipment as CIP since it
had yet to be installed and JSMMC would not provide the
labor for the installation of the equipment so it recognized the
input VAT amounting to P4,250,946.88 related to its purchase
and importation in its entirety in taxable year 2018.

The Court finds that the input VAT disallowance of
P4,250,946.88 is in order.

Indeed, the input VAT on purchases classified as CIP as
contemplated under Section 4.110-3 of RR No. 16-2005, as
amended, can be claimed in its entirety at the time of
purchase. However, in tk instant case, PMSC failed to
present documents or records by which the Court can trace
that the subject purchases actually formed part of the
“Construction in Progress” reflected under its “Property, Plant
and Equipment” account per its 2018 Audited Financial
Statements. 110 Thus, the subject purchases shall be
considered as CGP and the input VAT thereon is subject to
amortization.

Summarizing the above findings relative to PMSC’s
compliance with the eighth requisite, the Court finds that
petitioner’s declared curt at input VAT for the CY 2018 in the
amount of P176,164,872.02 should be reduced by the
following input VAT  disallowances amounting to
P15,177,798.71, detailed as follows:

110 Exhibit “R-6” (BIR Records), p. 51. ;Z_—"
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Output VAT attributable to VATable Sales P 42,248,970.43
Less: Input VAT attributable to VATable sales 35,972,023.12
Output VAT still due {6,276,947.31)
Additional Output VAT (598,545.57)
Total Output VAT still due P (6,875,492.88)
Input VAT attributable to Zero-rated Sa 140,192,848.89
Refundable Balance of Input VAT attributable to

Zero-rated Sales P 133,317,356.02
Less: Disallowances 15,177,798.71
Valid Available Input VAT attributable to Zero-

rated Sa 118,139,557.31

Since the amount of P118,139,557.31 represents the
input taxes attributable to zero-rated sales, the same shall be
allocated proportionally on the basis of petitioner’s total z ro-
rated sales, as follows:

Valid Zero-rated Sales113 - P1,391,384,165.05
Divided by Total Zero-rated Sales 1,391,571,100.05
Multiplied by valid input taxes attributable to zero-rated

sales 118,139,557.31
Input tax attributable to zero-rated sales P 118,123,687.17

The above-computed amount of 118,123,687.17
pertains to petitioner’s unutilized input VAT attributable to its
zero-rated sales for the CY 2018. However, in order to
determine the amount of petitioner’s entitlement to the subject
refund claim, said amount of P118,123,687.17 shall be further
reduced by the amount of P99,146,898.92 pertaining to
petitioner’s administrative claim approved by the BIR and
P25,000.00 which pertains to the amount of compromise
penalty charged by the BIR and admitted by petitioner, vi_ :

Refundable Amount P 118,123,687.17
Less: Amount Approved by BIR 99,146,898.92
Net Refundable Amount P 18,976,788.25
Less: Compromise . 2nalty 25,000.00
Total Net Refundable Amount P 18,951,788.25

113 Total zero-rated sales of #1,391,571,100.0 less disallowed zero-rated sales of

P186,935.00. M
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In fine, petitioner has sufficiently proven its entitlement
to a refund or issuance of TCC in th net amount of
P18,951,788.25, representing its remaining unutilized input
VAT attributable to its zero-rated sales for the CY 2018, net of
the refund amount approv d by BIR and compromise penalty.

Accordingly, the instant Petition for Review is
PARTIALLY GRANTED. Respondent is ORDERED TO
REFUND OR ISSUE A TAX CREDIT CERTIFICATE in favor of
petitioner the amount of P18,951,788.25, rep: : ating
petitioner’s unutilized input VAT attributab. to its —=ro-rated
sales for the CY 2018.

SO ORDERED.

ol A oy —
CATHERINE T. MANAHAN
Associate Justice

WE CONCUR:

R G.D OSARIO
Presiding Justice

Yy E R pro ° FW
MARIAN I F. REYES-FAJARDO
Associate Justice

CERTIFICATION

Pursuant to Article VIII, Section *3 of the Constitution, it
is hereby certified that the conclusions in the above Decision
were reached in consultation before the case was assigr 1 to
the writer of the opinion of the Court’s ivision.

G. PEL ROSARIO
Presiding Justice



