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KEURLIC OF THE PHILIPPIN®S
COURT OF TAX APPEALS
QUEZON CITY

PAPER INDUSTRIES CORPORATION
OF THE PHILIPPINES AND BISLIO
BAY LUMBER CO,., INC,,
Petitioners,
- “l"lﬂ e ' C.T.l‘. CASE H’ﬂ. 34&:
COMMISSICONER OF INTERMAL

REVENUE, ‘
Respondent, vy r/w
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DECISIoON

In this appeal from the decision of res-
pondent Commissioner of Internal Revenue holding
petitioners Faper Industries Corporation of the
Philippines (hereinafter referred to as FICOP)
and Bislig Bay Lumber Co,, Inc,, (hereinafter
reforred to as "Bislig") lisble for the amounts
of P1,294,097,23 and 2,028, 790,00, respectively,
ss withholding tax for the years 1968, 1969 and
1970, the pivotal and decisive issue is whether

“the Internmational vood Products, Ltd,, (herein-

after referred to as "IWF"), & nonresident foe
reign corporation existing by virtue of snd ump=
der the laws of Hongkong realized "fixed or de-
terminable annual or periodical or casual" ine
come from sources within the Philippines during
these years within the meaning of sections 24(b)
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(1), 53 and 534 of the N-ti&nul Internzl Revenue Code,
Respondent on the basis that the agency commlssloﬁn
paid snd remitted abroad by pestitioners to IWP conse-
titqta incom= from sources withim the Fhilippines
| 'under section 37 of the Tax Code, hald that the
said incoms {s subject to Philippine income tax
pursuant to section 24(b) of the sald Code, as
amended, And =ince these comminsions are fixed
and determinable income of I/F, the income tax due
thereon should be withheld in sccordance with “ec-
tion 54, 1& ralation ﬁn 5;¢t1nn 24, of the Code,
And as a corsllary thereto, whether or

not tha.subsiquunt examination of the books of
ipnbuntn and accounting records of petitioners in
1972 by respondent, that gave rtJ; to the disputed
assessmente im the instant case, was barred by the
prior 1971 iavestigation, hecause of the prohibi-
. tion contained in “ection 337 of the Tax Code against
multiple examination of a taxpayer within a period
of five years,

| There is no dispute as to the facts, the
same having been either substantially admitted or
borne out by the records, As narrated by respon-

d-n#. it appemars thats
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Petitioners are domestic corporations or-
ganized and existing under the laws of the
Philippines with principal offices in the
8th Ploor, A, Soriano Bldg.,, 8776 Paseo de
Roxas, Makati, Rizal, engaged in the busi-
ness of exporting logs, Sometime in 1972,
Bislig was merged with PICOP and was dise
solved as a corporation,

Oon March 22, 1968, cach of the petitioners
executed in Makati, Rizal, an agency agree-
ment with Iaternational Wood Products, Ltd,
(Iwp for short), a Hongkong corporation non-
resident in the Philippines, appointing the
latter as their exclusive agent to sell logs
in Taiwan, Okinawa, Japan, Korea, United
States and elsevwhere, The sald agency agree-
ments were drafted in identical terms, Quoted
hersunder i¢ that executed with PICOP which
reaads)

"WHEREAS, INTERNATIONMAL hes contacts
with buyers for Philippine logs in the
United “tates, Formosa, Japan and else~
vhere and has the necessary facilities
to promote and increase the sale of PICOP
logs in the world markets)

“WHERHAS, PICOP finds it to its
best iaterest to market through INTERHA-
TIONAL all logs availalie for axport out
of PICOP's total log production after
deducting ites own requirement for its
pulp and paper mill and timber vroces-
sing in Surigac del fur)

"NOW, THEREFORE, for amd in consi.-
deration of the premises and of the mu-
tual promises, covenants and stipulations
herein contained, the parties herete do
her agree, the one with the other,
as follows:

i, PICOP haraby appoints IRNTERNA=

TIORAL as its sole and exclusive Sales
Agent to handle the sale of its export

logs to the United states of America,

180
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Formosa, Japan, ‘urcpe and elsewhere
in the world and INTERNATICONAL heraby
accepts its appointment as such “ales
Agent of PICOP,

2, INTERNATIONAL shall, at its
own erpense, carry out and engage in
maximum sales exploitation undar this
Agreement in conjunction with PICOP and
its representatives and shall obtain
maximum sales of PICOP's loge through-
out the worlé market undar nnntnel:-
satisfactory to FICOP,

3., INTERNATIONAL shall, likewise,
at its own expense, unless otherwisae
provided, protect and promote the ime
terest, good name and reputation of
PICCP and shall employ such suitably
qualified personnel as may be reasonably
required to obtain maximum sales explol-
tation of PICOP's logs under this Agree-
ment, )

4, INTERNATIONAL =hall axert its
bert efforts to obtain the most favorably
prices for PICOP on a C and 1 basis, in
no case lower than curremt markst prices,

5« INTERNATIONAL shall assist PICOP
in its execution of existing and future
contracts, both before and after delivery
of logs to the customer, and shall obtain
and report regularly to PICOF information,
statistics and data of -

a, the log market conditions through-
out the world;

be the ganersl political and scono=-
l:l.ul:umuw throughout the
werld,

. 64 FPor its services hereunder, PICCP
will pay INTERNATIONAL a commission based
on the following schedulei

a, Sales to areas through- 5% based
out the world, except Japan: on the FroB,
Bislig,va-
: lue
181
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{(b) ~“ales to Japan: PFor the first 1,770
- cublie meters sold
during any 'month,
5% on FOB value
Bislig

For the second 1,770
cubic meters sold
during the month,

4% on FOB value
Bislig

For any sale over 3,540
cubic meters du

the month, 3% on FOB
value Bislig

7. Commissions due INTERNATIONAL under
this agreement shall be payable im U,5, cur-
L ]

be Lmmosed by the Ehi)

¢ EEREeE ,__J';ﬁ*"'"rrﬂﬁwu-"l r

gn e laws regulations o
5-p=h1ln of th- rhlllpﬁln-l.' (U-ﬂnr-eutil'
supplied)

/ fometime in February 1972, respondent, acting

on a confidential information filed with his Office,
caused the investigation of the petitioners om their
failure to withhold the tax on the commissions
remitted to IWP for the years 1968 to 1970, The
investigating sxaminers were, however, not given
access to the records of both FICOP and Bislig

and, therefore, had to resort to other evidences
such as the Financial Statements of the petitioners
as well as the decision of the Supreme Court of .
Hongkong in the case of the Commissioner of Inland
Revenue vs, International wWood Products, Ltd,, in
IHII:? Revenue Appea) No, 2 of 1971, (t.s.n. pr.

As a result of the aforesaid investigation,
petitioners, on April 13, 1972, were issued de-
ficlency withholding tax assessments for the years
1968 to 1970 as follows:
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BELC 1968 ' 969 1270
Gross @om=- . ’
missions r1,638,986,80  =),125,559.,22 »2,174,671,02
0% tax
thereon 491,696,00 337,668,000 793,668 ,00
25% penalty :

, L ) 4
Zicoe
Gross come :
misslons P ), 205,084,65 ® 1,079,703,00 * 1,164,985,.60
0% tax ' ' - '
thereon 361,525,00 323,911,00 - 149,496 ,00

wereny gl . SBOR liieR

These ns---:nanti were protested by petitioners®
counsel on April 19, 1972, which protest was, howe

ever, denied by respondent in a letter dated April
1, 1972, .

Hence, this Ippi;la (fl. 254-257, CTA records,)
After nn?-lullr examining all the legal p:ﬁvillnna,
cases and authorities uttgd in thé memorandums submitted
to the Court, we are convinced that despite the seemingly
cnllliutiii rulings and decisions invoked by the parties
in support of ‘their rt:pcntlvi position , there is no guare
re)l between them on the basie prlnniplll by which the lia=
bility or non=-liability of petitiomers for the deficiency
withholding tax asssesced against them on account of theair
fallure to witheold and pay to respondent the income tax
on the agency commissions esarned by and remitted to their
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nales agemt, the International ood Products, Ltd,,
18 to be resolved, It will help siaplify matters 1if
thess provisions of law, rulings and authorities, |
in the light of their applicability to the particu- S
lar facte of the instant case, are reduced to bas-
sic legal oropositionn that sre beyond dispute, to
wits '

1, As explicity provided by both statute and
regulations, the gross income of a non-resident
foreign corporation Iuhjait to tax consists of its
gross iscome from sources within the Philippines, |
(¢sas 24(b) (1), Tax Coder Sec, 60, ‘av, Rege, Noe2),
International Yeod Produects, Ltd, (I¥P), baing a.
. non-resident foreign corvoraztion, its aross incowe
subject to income tex vnder Philippine law conszists ‘ l
of, i1ts gross income from sources within the Pypilip- {
pines,

. 2¢ Compansation for labor or personal services

aoyltttutnn gross incom= from sources within the
Philippines if the laber or versonal services are l
performed vithin ths Philiopines, regardless of the A
residence of the payor, of the place im which the

contract for service was mada, or ﬁf the place of |
'p-r-nnta {sec, 37(3){3), Tax Codey Sec. 155, Rev,
Rege, No, 2), Convarsely, compensation for labor

Y
oo
i
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or personal services performed without the Fhilippines
constitutes income €rom sources without the Philippines,
(Sec. 37(c) (3), Tax Code; Sgc. 158(3), Rev, Regu, No,
2)e 1t follows that if ths agency commissions in
guestion paid by petitioners ta lurr are for segvices
rendered as their agent in the nh‘ of logs abroad,
the services should have been performed in the 2hilip-
pines in order that the zame are taxable under fhilip-
pl-l' income tax law,

3. Tha general rule is that income derived
from the purchase and sale of personal property is
treated as dorived entirely from the country in which
sold, (See, 37(a) (b}, Tax Code; "ec, 159, Rev, Regs,
Noe 24) Assuming ﬂut'thu agency mi-m- pald
by petitioners to IVF are in the ﬁltu- of profits
from the sale of logs, I’t-'P."uh.'l.ch in admittedly a
mgr-nld-nt foreign corporation, would then be clase-
sified as a residant foréign corporestion engaged in
trade or business (of agency in the sale of logs)
in the Philippines in order that, such profits (or
commissions) would be taxable under cur income tax
lavw, (Bes Vol, 3, 1985 rederal Taxes, par, 16,295-C),

4. The law requires that every individual, per-
son or corporation, in whatever capseity scting, ha-
ving the contrel or payment of compensation or other
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fixed or determinable annual of periodical or cae
sual gains, profits and income of foreign COrpors=
tions subject to hm- tax not engaged in trade

or business within the Philippines, to deduct and
withhold from such income the tax due therson, file
the t-qu;ut- withholding return and pay the tax
withheld to the Bureau of Internal Revenue, (“ecs,
53(b) (c), 54 "ec, 205, Rev, Regs, No, 2,) Ip ef-
fect, therefore, Lf the agency commissions received
by IwFP are subject to income tax, the .rnmubtuer
Sor Whe Gallostion of W tax as well as the payment
thereof is concentrated upon petitioners over whom
the Government has jurisdiction,

In this hn:lulup. our first inguiry must neces=-
sarily be directed to the actual source of the iu-;-
of IwpP, vhich rospondent seeks to tax as being from
sources within the Philippines,

Petitioners® contention is, in substance, that
the agency commissions received by IvP, which are
sought to be taxed, were for services performed un-
der its contracts of agency with thewm, since all
the acts and services performed in accordance with
the agency mntrmﬁ- were rendered outside the
Philippines, the source of the income of 1P are from
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sources outside of the Philippinee, The sald com=-
missions are not thersfore subject to Philippine
income tax pursuant to Section 24(b) of the Tax
Code, according to petitioners, because IWP, baing
& non-resident foreign corporation, its gross ime
come subject to tax coneists only of its gross in-
come from sources within t.hl Philippines,

In brushing aside this stand of petitioners,
respondent nillg-- that "I¥r maerely roceives the
percentage commis=zion everytime the sales of logs
are effected without rendering any sexvice, This
is so because IWF is a sister company of the petie
til::ﬂl!l !nd. as a matter i.;! face, the majority mem=
beres of IHP"I Board of pirectors sre 2180 the majo=
rity membars of the petitioners® Board of Directors,"
(pe 258, CTA rec,) And averring that since "the
sales wers consummated in the Philippines, ths sel-
ling lltw being F,0.,B, Bislig, it necessary
follows that the income that were generated from
the transactions, i.,e,, gross income on the part
of the sellers (petitioners) and leliioni on the
part of agent (INFP) should be declarable in the
Philippines” (p,259, CTA rec,)) meaning probably,
from profits derived from the sale of logs in the
ehilippines by petitioners which should be treated

187
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as derived entirely from Philippine sources,

By this argument, respondent would =eem to sug-
gest that ths sgency contracts entered 1ntnlbf
petitioners and IwP, appointing the latter as their
exclusive agent to sell logs in Taiwanm, Okinawa,
Japan, Korea, ﬁnltld States and elsewhere, were
merely profite-sharing arrangements with the agency
commiesions given to IVF in the nature of its share
in the profits derived from the trade or business
of selling logs, thiuu,,it course, respondent
would want this Court to 1nﬁkfh-rund the corporate
form of petitioners and/er 1vF and ignore the sepa-
rate satities of the corporations, with the latter
being but a ptit of the former ascting merely as their
alter ego, conduit or subsidiary, '

The records provide no basis for such an inter-
pretation, much laess conclusion, which is evidently
.in ennflict vith respondent®s own admission (per,
8, Special and Affirmative Defenses, Respondent's
Answer) and his above-quoted statement of facts
')ﬁit I¥P was "a Haugkonﬁ (foreign) corporation none-
resident in the Philippines", vhich means undoubtedly
that it was not engaged in trade or business in the

e ’
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PMilippines during the perieod in question, IVP,

being admittedly a none-resident fareign corporation,
it is taxed only on ‘ht.ﬁut. dividends, rents,
salarie=, wages, prniu-g. annuities, compensations,
renumerations, emoluments, or other fixed or deters
minsble annual or periodical or ¢ =ual gains, pro-
fite and income and capital }uu' (fec, 24(p) (1),
‘Tax Code), from sources within the Philippines,and
pﬁut from the trade or business of selling perso=
nal property within the Philippines does not apparsbt-
ly come within this enumeration or classification.
Acting as agent in the sale of property in the Fhilipe
pines would resdily constitute "emgaging im trade or
business within the Philippimes” with the result that
I%P would have to be classified ar a resident fﬁ:"vin
corporation engaged in trade or business in the
Philippines for such profit (commicsions) to be
taxable under cur income tax law,(fees Vol, 3, 1965
Mnl Taxes, par, 16, Hhc.)’/ lﬁ‘l'lﬂ\fll‘. it seems
clear that IWP*s income which respondent seoks to
tax consisted of sgency commissions remitted ¢to it
by petitioners (fpecial and Affirmative Bti-n---.
Respondent®s Amewer) was in no way related to the
profits realized by petitioners from the sale of

- legs to their foreign buyers which, in accordance

with the agency contracts entereod into nhetween thenm,
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were measured, depending upon the country where solad,
by a fixed percentage cof gross sales,

And in the :lremstugce that “the majority mem-
beres of IWP's Board of Directors are also the majority
members of the petitioners® Board of Directors® (p.

258, CTA records), we cannot, on "hatibasis alone,

hold that IWP was meraly -i alter ego, conduit or
extension of petitioners, Aside from the admission -

of respcndent that IWP is a non-resident foreignm fo7-3
poration, it is an eclementary principle of corporation
law that a corporation is ‘u entity separate and dis-
tinct from its ltﬂﬂkhﬂiﬂil‘l and from other corporations
to which it may be connected, [\ln évid«m- vwhatever was
presented here by respondent that the notion of corpo=
rete entity vas used as a device to defsat pnhl:l.q con-
vérnience or defraud the Government of lawful revenue

to juluir.ﬂirmﬂ of corporate .'I.r'l-ni::ltr. A taxe
p;ylr is free to choose the form in Mh he will

do business, and if, having chosen a form, he actually
carries on the business under the structure adopted, the
government cannot deprive him of the benefit of tha cho-
sen form, except upon a showing that the form is anresal
or sham, (Higgins v, 'mith, 308 U.:, 473,) | Prom this
!uuli point, we cannot thersfore extract : view that

the agency commissions paid by petitioners to IwWP H'll."l
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profits realized from the sale of logs sttributable to
sources within the Philipeoines under Section 37(a) (b)
of the Revenue Code,

It seems clear in the present case that the com-
missions paid by petitioners to IW were compensation
for :-rviail rendered as their agent in the sale of
logs in Korea, Japan, Taiwan and other foreign countries,
By the contracts of agency (Fxhibits "A” and "B") en=-
tared into by and between petitioners and IWwP, the late
ter bound ltllll'tu render the following services for
and on h-ﬁal! of the formers

(a) Handle the sale of export logs in Ame- °
rica, Taiwan, Japan, Europe and else-
vhere in the world;

(k) Maximize, at its own expense, the sales
exploitation to export logs throughout
the world market; _

" (e) Protect and promote the interest, good
name and reputation of petitioners to
obtain mdximum sales exploitation of
the logs of petitioners)

(d) Exert best efforts to obtain the most
fevorable prices not lower than current
market pricesy; and

(e) Assist petitioners in the execution of
existing and future contracts, and obe
tain and report regularly to petitioners
on information and data sffecting log
market conditions and general political
and economic world conditions,

To perform and sccomplish these services for

petitioners, IvP had to establish a sales force by

191
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appointing sub-agents in Korea, Jepan and Taiwan, who
had their own pmtpﬂﬁ or contacts im need of logs
to buy for use in their respective plyvwood and lumber
manufacturing plants, These subeagents, which conse
tituted the sales facilities of IWP, contacted their
prospects (or the latter contacted them), informing
these prospects of the avqnmur.r of logs at a partie
cular time, the volume, kind and grade, the price per
cubic meter, and ingliired if the pmap-ui was interested
to buy., Often, it was the prospect whe contacted these
sub-agente, asking of the availability and prl.q- JUOw
tations of the desired logs in desired volumes, When
the sub-agent and buyer resached an agreement, the fore
mer prepered the "acknowledgment of order" oF “aume
firmation of erder” or "offer sheet,"” All of these
ware signed by the sub-agents on behalf of IwpP, A
copy of this acknowledgment of order or confirmation
of order or offer sheet is sent to IYFP in Hongkong,
and another copy to Picop or Bislig as the case may
be, As soon as the buyer approved such order, it
immedistely opened letters of credit in !l‘?r of
Picop or Bislig, until 1969 and in faver of IWW,
beginning January 1970,

On the basis of the purchase orders, called
either acknowledgment of order or confirmstion of
order, reaceived by Piceop and BEislig, thase supplierg
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prepared the manufacturing orders, 1In turn, thase
mapufacturing orders became the authority for shipe
ping the required volume and specificstion of logs
"ordered, 1t appears that the buyers then rook deli-
very upen arrival of the logs in ctheir respeciive ports,

_ The records show that in Decamber 1969, ssch
of the p-titimrr; and IvYP entered into a contrasct ter=-
minating tho sales agency relacionship, Effective
January 1, 1979, I'P was 1nqtqu& converted into an
exglusive buyer of sll the logs of Picop and l:l.iun.
IuP, as of that date, ceared to be a n\lnn agent of
picop and Bislig,. '

For sarvices rendered 1n the sale of the logs

of petitioners to foreign buyers and for performing
all the scts and services which it bound itself to
render under the agency contracts, 1P received agency
commissions from the former, During the trial of
this case, petitioners through their independent audi-
tors and through the chartered accountant of IV in
Hongkong pnsm.ﬂim as to the exact amount
earned by IWP as agency commissions, The Philippine
independent auditors and the Homgkong chartered ac-
countants, Peat, Marwick, Mitchell & cﬁ. Ltiee CORN=
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e A

A
firmed respectively by verified certifications and testimony

in court in the case of the Philippine auditors, fyecip, Cor=-

rqg,?lllrn & Co,, that the figures shown below im United état-l-

dollars were accried respectively bypetitioners and IVP ¢n their

books as agency commissions earned by the latter, pursuant to

the agsncy contrscts entered inteo by thems

S -2 Bl1s5L19 B AX
Fer S0V & Co,t Per Peat, Marwick i ey e Cﬂ.:P-r F:I:)'t".r‘
H H .
0 ' :
: 1968 X
Uel ,535,080,57 u.s.sis.a-u.sT March U,%3, $31,014,41 531,069,477
11.7‘9‘.“ II.T‘QQ‘O Apl'il 17..52.‘] s 11,‘53.‘:
5,685,30 ! 3,685,300 May 51,049,379 : 52,381.42
‘16,491,428 ! 16,491 ,48 June 26,787,011 ¢ 28,175,93
16,528,5¢ ° 16,528,554 July 31,654,10 1 32,851.83
23,061,566 ° 23,861,56 August 29,804,03 ¢ 31,040,423
21,406,89 * 21,406,99 rfept. 317,566,61 : 32,348,723
16,059,63 ¢ 16,059,631 Oct, 17,318,031 17,318,023
28,157,39 ! 28, 209,76 November 44,464,74 . ; 44,464,10
17,429.36 °* 17,376.,99 December 25,539,87 25,539,87
o ' 1283
12,656,51 ° 12,655,51 January = 17,671.87 1 17,671,87
b, AR T, AR
Whs, s T ™ :UQ{‘*-= P . H UeB 4 s M ™ H °
Ve $14,091,58 * 14,091,58 March § 15,790,033 : 1§,790,03
16,190,622 ' 16,190,62 spril 23,008,15 1 23,005,18%
‘17,689,.86 ' 17,689,86 May 70,576.62 ; 20,576,62
11,176.54 ° 11,176,54 June 15,519,00 @ 35,519.00
10,846,45 v 10,848,455 auly 25,940 .42 s 25,7%40,42
18, 365,13 ' 18, 365,17 August 40,602,75 : 40,602,785
18,5%0,96 ! 18, 590,96 sept, 19,214.,97 : 39,214,97
15,208,16 ' 15, 208,16 oct, 40,518.,45 1 40,518,45
12,898,552 : 12,898,52 Novembar 33,571,882 : 33,571.82
13,143,13 ¢ 13,143,13 December 43,540,931 43,540,9)
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< Iz!g‘
nil nil January
. v !'nhruu"r
U.5.$148, 202,95 dﬂ.‘kﬂ'ﬂ. UeSe s!ﬂ%'.'n U _a.j h‘!ﬁ" 14

Iotal - |
Ue245368,924,75 5 368,924,75  U.". 3668,689,42 U.5.668,689, 42

* In 1970, no agency commissions were accrued for
in that year, I'F ceased to be a commission agent,

(/A= we have already stated sbove, all the acts and
services of INF which it bound itself to reader for and on

behalf of petitionars under the agency contracts, and for
which 1t was paid agency commissions, were all performed
" in Korea, Japan and Taiwan, or outside the Philippines,

The important factor therefore which detsrmines the sourcef
of income is not the rezidence of tﬁ- payor, or the place
where the contract for services is entered into, or the
place of payment, but ths place where the services were
sotually rendered, (Sec, 158, iev, Regs, Iﬁ. 27 8 Mertens
Law af Federal Im Tmtiu'ﬁ.is. Pe. 82,) Since come
pensation feor labor or personal services performed withe
out the Philippines is income from sources without the
Philippines (Sec, 37(e)(3), Tax Coder Sec, 1%8, Rev, legs,
Ho. 2), 19F's agency commissions which arose ocut of its
acts and services rencered in Korea, Japan and Teaiwan are .
“compensaticn for labor or perscnal services performed
without the Fhilippines,” Conseaguently, such agency

195
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“commissions are, under the plain provi=ion ;nt the law"
income from sources v_ithaut the Philippines,”

‘ /Althwgh I"P'a commissions might have been the
r:-umlt of th- sale of the logs of p-uumﬁ to

their foreign buyers, it does not necessarily follow
that the profit of petitioners from such sale constie
tuted the source of its income, Respondent admits
that IYP is a non-resident foreigm corporation, and
what is being sought to be taxed, through petitioners®
1iability to pay withholding tax-at source, are IWP's
mllliﬂﬂl‘ for services .r-m:hr-d u:'t.h- sale of peti-
tioners® logs to foreign buyers, Being a mon-resident

| foreign corporation, which means foreign corporation

not engaged in trade or business in the Philippines,
under Section 24(b)(1l) of the Revenue Code, IWF is
taxable only ﬁn income from sources within the Philip-
?11". ‘L‘.-lnrlr. therefore, IWp's agency commiss{ions,
which are income from sources wiﬂuut thé Pnilipoines,
are not subject to Philippine income tax, And since
under the provisions of Sections 53 and 54 of the Re-
venue Code, the legal and personal lisbility of peti-
tioners to deduct and withhold from the agency com=

missions the income tax due thereon, file the requi-

.s.ttc withholding tax return and pay the tax withheld to

the Bureau of Internal Fevenue is dependant on the de-

7




DECISION -
CTA CASE NO. 2402

rivation or realization of IWP of income from sources
within the Fhilipvines, petitioners® liability as withe
holding agents did not attached, ¥

we do not szhare the view of respondent that
the services of IvP for which it received agency com-
missions were performed im the Philippines because
there. is a decision of the Supreme Court of Hongkeng
in the case of the Commissioner of Inland Revenue vs,
International wood Products, Ltdes in Inland Revenue
Appeal No3 2 of 1971, stating that IWP s not subject
to lll!'tll for the reason thut..t.lu services rendered
by it were outside Hongkong, Nowherse in the Hongkong
Supreme Court decision, nit-d upon by respondent,
can we deduce, even only by implication, that the
services rendered by INP under its agency contraéts
with m&ﬁmt: were performed in the Philippines,
And the fact that the Supreme Court of Hongkong
found that the services of IvP were rendered oute
side Hongkong does mot logicaelly follow that such
services were performed in the FPhilippines, As
stated above, all the acts and serviees of IWP which
it bound itself to render for and on behalf of peti-
tioners a;nd for which it received agency m-i..a ions
were performed in Korea, Japan and ‘l‘llnu./’
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“9;nlut the question of whether or not the subse-
guent examination of the books of accounts and other
accounting records of petitiocners in 1972 by respon-
dent, which gave rise to the present controverpy, was
‘barred by the orior 1971 investigation, Section 337
of the Tax Code prﬁvidls that examination and ins-
pection can be made only once im g taxable year du-
ring the five~year poriod that such books and records
are required to be preserved, except in case of fraud,
irregularity or mistake, or unless the taxpayer ro=
guests ctherwvise, Indeed, as Itﬁtud'bf petitioners,
the purpose of the law is to secure taxpayers against
abuses arising from multiple or unreasonable investie
gations,

However, in ordering the investigation of pee
titioners, we notice that respandent acted on Q
confidential information filed with his 0ffice some-
, time ih Pebruary 1972 on thedr faillure to withheld
the tax on the commissions remitted to IWP for the
years 1968 to 1970, Since, under the premises, the
return regquired by law as basis for the ssaassrment
of the tax was not filed by petitioners und/or che
tax due therson paid (on the honest belief perhaps
that thay were not required to do so), or at least,

. respondent had reason to believe that there was [raud,

198
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firregularity or mistake, he should, before he can as-
seas ﬁh; proper tax on the best evidence obtainable
under é-etlnl 15 of the Revenue Code, order sn inves-
tigation, As Commissioner of Internal Revenue, res-
pondent should endesvor to colleet and insist on the
enl;-etiun of avery centave of internal revenue tax
lawfully due ths Governwent, but fairness also ree
quires that before he issues un asnnsuﬁant. he should
first lavestigaste to make sure that no harrassment
or injustice is done to taxpayers,

At any rate, we notice in ths instant case
that an investigation of taxasble years 1968, 1969
and 1970 was made in 1971 by respondent, resulting
in deficiency asssessments that were duly paid by
petitioners, 1t appesrs that respondsnt wrote peti-
tlnﬁ.rn ¢losing and terminating these taxable yeals,

While respondent authorized ancther investigation in

1972, which petitioners claim as mot falling within smy

of the exceptions mentioned in Section 337 of the

Tax Code, it will be noted that petitioners® books of
anuhuntt and other records weras subjectad to exami-
nation and inspection only once in a taxable year—
in 1971 and in 1972, There was therefore no multiple
umiutlnn and inspection of petitioners® books and
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records im a taxable year,

Aecordingly, the decision of ruup.ndnut Com-
missioner of Internal Revenue holding petitioners
Paper Industries Corporation of the Philippines and
Bislig Bay Lumber Co.,, Ine., liable for the amcunts
of #1,294,097,23 and P2,028, 790,00, respectively,
representing withholding tax for the years 1968,
1969 and 1970 becesuse of their failure to with-
hold income tax from the agency commissions re-~
ceived by theif sales agent, the International Wood
Products, Ltd,, cannot be sustained,

WHEREFORE, the decision appealed from should
be as it is hereby reversed, Ne costa,

50 ORDERED,

Gueson City, September 135, 1976,
2
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