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REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

THIRD DIVISION

PEOPLE OF THE PHILIPPINES,
Plaintiff,
CTA CRIM CASE NO. 0-031 & 0-032

Present:

- versus-
BAUTISTA, Chuirperson
PALANCA-ENRIQUEZ, and
COTANGCO-MANALASTAS, JJ.

BENJAMIN G. KINTANAR, Promulgated:

Respondent, SEP 27 ?ﬂl@

= T S LY

DIECISION

COTANGCO-MANALASTAS, J.:

THE CASE

Before this Court are two separate Informations charging accused
Benjamin G. Kintanar with violation ol Section 255 of R_epubblic Act No. 8424,
otherwise known as the “Tax Reform Act of 1997, as amended, for his alleged
failure to file his income tax return for the taxable years 2000 and 2001.

The accusatory portion of the Informations read as follows:/}
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Criminal Case No. 0-031

“That on or about the 16" day of April 2001, in
Parafiaque City, Philippines, and within the jurisdiction of
this Honorable Couit, the above-named accused, a Filipino
citizen residing in the Philippines, who is engaged in business
and earning income as distributor of Forever Living Products
Philippines, Inc., with obligation under the law to file his
Income Tax Return (ITR) for the taxable year 2000 on or
before the 15 day of April 2001, did, then and there,
willfully, unlawfully and feloniously fail to file his income
tax return with the Bureau of Internal Revenue for the year
2000, to the damage and prejudice of the Government in the
estimated amount of P3,475,090.64, cxclusive of penallies,
surcharges and interest.’

CONTRARY TO LAW.”

Criminal Case No. 0-032

“That on or about the 16" day of April 2002, in
Paraflaque City, Philippines, and within the jurisdiction of
this Honorable Court, the above-named accused, a Filipino
citizen residing in the Philippines, who is engaged in business
and earning income as distributor of Forever Living Products
Philippines, Inc., with obligation under the law to file his
Income Tax Return (ITR) for the taxable year 2001 on or
before the 15" day of April 2002, did, then and there,
willfully, unlawtully and feloniously fail to file his income
tax return with the Bureau of Internal Revenue for the year
2001, to the damage and prejudice of the Government in the
estimated amount of P'5,175,242.12,l exclusive of penallies,
surcharges and interest.’

CONTRARY TO LAW.”
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"The CORRECT ESTIMATED AMOUNT is €5,172,519.25”. Nole that in Exhibit “J-4” the Total
Income Tax Still Dye from Benjamin Kintanar for the taxable year 2001 is “5,172,519.25” and NOT
“5,175,242.12” as erroneously provided for in the Information filed by the State Prosecutor. “Exhibit
“J-4” s Annex “A” of the Final Decision on Disputed Assessment issued by Jose Mario C. Buiiag,
Deputy Commissioner of the Legal and Inspection Group of the BIR. //
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Accused voluntarily surrendered before the Second Division of the
Court of Tax Appeals and posted the required surety bail bond for his
provisional liberty in the ﬁotal amount of P40,000.00 for both cases.”

On March 22, 2007, accused, by counsel, filed a Compliance and
Motion to Defer Arraigment’ seeking deferment of the arraignment until the
Department of Justice (DOJ) has resolved the petition for review f[iled by the
accused on September 25, 2000.

A Comment/Opposition® was filed by the People, through the Revenue
Attorney on March 27, 2007. This Court granted the motion on April 2, 2007,
arraignment was reset to May 21, 2007.

Upon arraignment’, accused assisted by defense counsel de parte, Ally.
Marie Michelle D. Muiioz, entered a plea of "NOT GUILTY" to botl charges.

On June 14, 2007,° upon motion of the counsels for both parties, the two
cases were ordered consolidated.

The Preliminary Conference’ and Pre-trial® were held on May 30, 2007
and June 14, 2007, respectively. After the termination of the pre-trial, the case
was set for the presentation of the parties’ respective evidence.

Formal Offer of Evidence’ was filed by the prosecution on June 12,

2008. The accused, through counsel, filed his Comment/Objection to

® Docket pp. 38-87

? Docket pp. 100-101

* Docket, pp. 159-162

* Minutes of the hearing, May 21, 2007, Pocket, p. 168; Resolution dated May 21, 2007, Docket, pp.
170-171,

 Minutes of the hearing, June 14, 2007, Dockel, p. 179

" Minutes of Preliminary Conference, Docket, pp. 172-178
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Plaintiff’s Formal Offer of Evidence'” on August 13, 2008. In a Resolution”'
promulgated on September 2, 2008, the IFormal Offer of Evidence filed by the
prosecution was ADMITTED subject to the Courl’s final evaluation and/or
appreciation of their purposes, materiality, relevancy, and probative value to
the issues involved in these cases.

Accused, after presentation of his evidence, filed, thru counsel, his
Motion to Admit Formal Offer of Lvidence'” on August 20, 2009. Opposition
(On the Accused’s Motion to Admit Formal Offer of Evidence)" was filed by
the plaintiff, by counsel, on October 6, 2009. A Resolution'! was rendered on
October 19, 2009 which GRANTED the Motion to Admit IFormal Offér.of
Evidence and ordered prosecution to comment on the Formal Offét, of
Iividence of the Accused.

On December 2, 2009, a Resolution 1 vas promulgated which
ADMITTED Exhibits 17 to “297, inclusive all their sub-markings, EXCEPT
Exhibits “12-D, <“13-D”, “14-D” and “15-D” for failure of the defense counsel
to mark, identify, and submit the same to the Court. In the same Resolution,
the Court noted that Exhibit “18” is a copy of BP1 Check No. 1083979, and not
a copy of BPI Check No. 1093979. The admitted exhibits are subject to the
Court’s final evaluation and/or appreciation ol their purposes, maleriality,

relevancy, and probative value to the issues involved in (his case. The parties

<~
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were given thirty (30) days from receipt of notice to submit their simultaneous
memoranda.

Accused Benjamin G. Kintanar, Jr.,, through counsel, filed his
Memorandum '® on January 18, 2010, while the prosecution submitted its
Memorandum'’ on February 17, 2010.

On January 11, 2010 an Order'® was issued transferring this case (o the
“Third Division” of the Court of Tax Appeals pursuant to CTA Administrative
Circular No. 01-2010.

In a Resolution " promulgated on February 25, 2010 by the Third
Division of the Court of Tax Appeals, the cases in caption were submitted for

decision.

LEvidence for the Prosecution

The prosecution presented six (6) witnesses to establish accused's
culpability, namely: Mr. Simplicio V. Cabantac, Jr., Ally. Christina C. Barroga,
Mr. Michael T. Cajandab, Ms. Annabelle Alacantara, Ms. Carmencita I'lores
and Mr. Romeo E. Naranjo. Thereafter, the prosecution rested its case with the
admission of its evidence.”'

1. Testimony of Simplicio V. Cabantac

;o
A
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Prosecution witness Simplicio V. Cabantac, Jr., the {irst witness for thic
prosecution, is 42 years old, married, residing at 25-G Mayaman St., UP
Village, Quezon City, Revenue Oflicer IV, National Investigation Division,
BIR.

During the hearing held on July 4. 2007, he aflirmed the truthfulness of
the allegations contained in his Affidavit*”’ dated June 29, 2007 and likewise
confirmed that the signature therein is his signature. Also, he attested that the
documents presented to him during the said hearing were the very same
documents he mentioned i his Aftfidavit, which documents were marked as
Exhibits “A” to =J7, M7, "N, =07, “P7, “Q7, “R”, S, V7, inclusive of their
sub—n'larkil1g,s.23

In hus Aftidavit, witness Cabantac, Jr. declared that he is a Revenue
Officer assigned at the National Investigation Division (N1D) of the Bureau of
Internal  Revenue (BIR) authorized, among other things, (o nvesligale
individuals and entities that may have committed violations of tax laws and
recommend criminal  prosecution ot  violators, (o conduct preliminary
investigation for the purpose ol establishing prima facie evidence of [raud.

According to Cabantac, Jr., on the basis of the complaint referred to
their office, regarding the alleged tax evasion scheme for nouo-filing ol tax
returns by spouses Benjamin G. Kintanar, Jr. and Gloria V. Kintanar, Access
Letters dated July 18, 7907 (Exhibits Q7 (o “Q-17) to Revenue Dislrict

Officers of Revenue District Office (RDO) No. 52, Parailaque Cily and%
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Revenue District Office (RDO) No. 43, Pasig City were issued by Amando R.
Rosimo, Chiel ol Tax Fr.aud Division, indicating therein that the investigating
team be furnished with the listed documents pertinent to the preliminary
investigation. Access Letter dated July 19, 2002 (Exhibit “R™) to Forever
Living Products Philippines, Inc. (FI.PPl) was also issued authoiizing the
investigating (eam to  secure a certification as to the total income
payments/commissions, and boruses earned by spouses Benjamin G. Kintanar
and Gloria V. Kintanar, togelher with the amount of taxcs withheld for calendar
years 1996 to 2001.

In response o the Access Letters, RDO No. 43, Pasig City issued a
Certification dated August 19, 2002 together with attachments (Exhibits ©*S” to
“S-17) that verification from the BIR-Integrated Tax System (ITS) and district
records show that said spouses are not registered and have not filed any returns
m its district; while RDO No. 52, Paraiaque City issued a Certification dated
September 17, 2002 that as per verification made from available records of its
office, said spouses has no record on file for the years 1999 (o 2001 (Exhiil
“P7). On the other hand. Mr. Michael T. Cajandab, Comptroller ol FLPPI sent
a letter-reply dated January 20, 2003 (Ixhibit M”) indicating therein the total
income payments they made to Mr. Kintanar for calendar years 1999, 2000 and

2001, to wit:

TA|',T|)ﬁiai'c"dble Year | Amount of Income Anmount ol 'Tax
Payments N Withheld B
1999 | 12,047.63430 | 120476343
‘ 2000 18,738,780.00 |  1,873,878.00
2000 | 27.767,655.58 2,776,765.50"
o : ~ CERTIFIED TRUE COPY: oA
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Witness Cabantac, Jr. further stated that the result of the initial
investigation revealed that spouses Benjamin G. Kintanar and Gloria V.
Kintanar are distributors and independent contractors of 'LPPI and is actually
considered as the No. | distributor in the Philippines. Ilence, on the basis of
the said initial investigation, Letter of Authority (1LOA) No. 00029663 dated
March 28, 2003 (lixhibits “A™ to “A-3") was issued against the spouses,
authorizing the investiguiing team to examine the books of accounts and other
accounting records for the period covering taxable years 1999-2002. The said
LOA was allegedly received by Mr. Kintanar on April 3, 2003 as shown by his
signature (Lxhibit “A-37). Despite receipt ol the LOA, the spouses did ﬁol
submit the required docuinents.

Consequently, a Second Request for the Presentation ol Records dated
April 21, 2003 (E,\'hibif “B7) and Final Notice for presentation and/or
production of the required records/documents dated May 5, 2003 (Exhibit “C™)
were served and allegedly received by the spouses. Upon failure of the spouses
to present or submit the required documents, a Subpoena Duces Tecum dated
June 11, 2003 (Exhibit D™ (o ~*D-27) was issued to them commanding them (o
appear before the Chief Prosecution Division in order to enforce compliance in
the presentation ol their books of accounts and other accounting and tax
records. Again, the spouses did not comply

Mr. Cabantac, Jr. further narrated that on December 9, 2003, a
Preliminary Assessment Notice (Ixhibits “I57 (o “13-47) was issued against the

spouses informing them that deficiency taxes were found due against them,for
pouses informing them e CERTIHIES SHUY BBy !
Coi2 Al
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taxable years 1999 to 2002 with the complete delails of discrepancies, and
giving them [ilteen (13) days to explain the discrepancies [ound against them.
As the spouses did not comply, they were considered in default.

Consequently, a Formal Lelter of Demand dated February 20, 2004
(Exhibits "I to “I'-77) including Assessment Notices (Iixhibits <G (0 “(G-77)
were issued {or the payment ol deliciencies on taxes. Still, no payment of taxes
was made by the spouses. Instead, accused Benjamin G. Kintanar, Jr. sent a
Letter dated August 31, 2004 (Iixhibits “117 to “I1-37) protesting the deficiency
assessments for lack of factual and legal basis. together with photocopies of his
income tax returns for 2000, 2001 and 2002, and undertaking (o submit
additional documents within sixty (60) days therelrom.  llowever, no
documents were submitted.  Hence, a [etter dated September 30, 2004,
(Exhibits =17 to “1-17") was issued by Mr. Arnel SD. Guballa, Chiet of (he
National Investigation Division, informing the spouses that no documents have
yel been received by their office and that they have sixty (60) days from (he
date the protest was liled or until November 3, 2004 (o submit their supporting
documents otherwise, the assessment shall become [inal, executory and
demaundable.

Since there was no compliance by the spouses, a l'inal Decision on
Disputed Assessment dated December 13, 2004 (Exhibits =7 o *J-57) was
isst | informing the spou: . about the denial of their protest for non-
submission ol required documents within the sixty (00) day reglementary
period. The spouses were also informed that the Integrated Tax Systen}iz//,
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computerized records and certification from revenue district office of
Parafiaque do not reflect that they had filed and paid their taxes [or taxable
years 1999 to 2001; that they also failed o present original copies of their
Income Tax Returns (I'I'Rs) within the sixty (60) day period mandated by law.

Oun the basis of the data and documentary evidence gatbered, the
prosecution proceeded to compute the deficiency income taxes for taxable
years 1999, 2000 and 2001, as follows:

"a. For taxable year 1999, accused Benjamin G. Kintanar, Jr. carned
inconte {rom Forever Living Products Philippines, Inc. in the amount of’
P12,047,634.30 but did not report the same (o the prejudice ol the
government in the amount of P2,320,183.96, exclusive of interest,
penalties and surcharges.

b. I'or taxable year 2000, accused Benjamin G. Kintanar, Jr. earned
income [rom Forever Living Products Philippines, Inc. in the amount of
P18.738,780.00 but did not report the same to the prejudice ol the
government in the amount of P3.475,090.86. exclusive of interest,
penalties and surcharges.

C. For taxable year 2001, accused Benjamin G. Kintanar, Jr. carned
income [rom Forever Living Products Philippines, Inc. in the amount of
P27,767,655.58 but did not report the same to the prejudice of the
government in the amount of P5,172,519.25, exclusive ol interest,
penalties and surcharges.”

2. Testimony ol Atty. Christina C. Barroga

Second witness for the prosecution is Atty. Christina C. Barroga,
married, a resident of Kingspoint Subdivision, Bagbag, Novaliches, Quezon
City, the OIC, Assistant District Officer of the BIR RDO No. 52, Parahaque
City.

At the hearing held on July 16, 2007, she identificd and affirmed the
truthfulness of the allegations contained in the Aflidavit which she executed on/f o
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July 10, 2007 and that the signature therein is her signature.”’  Also, she
avowed that the documents presented to her during the said hearing were the
very same documents she mentioned in her Aftidavit, which documents were
marked as Exhibits <K, L7, =P, “Q7, <Y, “SAATY

In her Affidavit’™®, witness Alty. Barroga stated (hat as the second
highest official ol the BIR in the said district, she is authorized to issue
cerlilications, when the Revenue District Officer is not available, regarding the
status of taxpayers within their area of jurisdiction based on the compulterized
record kept on file in their office culled from the I'TS. Tn line with the said
authority, Alty. Barroga issued a Certification” on I'ebruary 19, 2007 (o the
effect that accused Benjamin G. Kintanar, Jr., did not file Income Tax Return
for the years 1999, 2000 and 2001. Said certilication ellectively corroborates
the Certification™ issued by the former Revenue District Officer Carmelita R.
Bacod on September 17, 2002 in response to the request of the Tax Fraud
Division reflected on the Access Letter dated July 18, 2002.

3. Testimony of Michael T. Cajandab

Third witness for the prosecution Michael T. Cajandab, 37 years old,
married, resident of Block 12 Lot 16, Casimiro Townhomes, Phase 1V, Las

Pinas City, Metro Manila. 4/

2 e - .
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He appeared at the hearing held on August 22, 2007 and testified that:
he is the Comptroller of FLLPPI; he executed an Atfidavit™ on Augusl 16, 2007;
he aflirms that the signature therein is his signature.” Also, he contirmed (hat
the documents presented to him during the said hearing were the very same
documents he mentioned in his Atlidavit, which documents were marked as
Exhibits “CC”, “DD?, DD-17", “M™, “R> “1”, {0 “1-19” !

On cross-examination prosecution witness Cajandab confirmed that: the
Alpha List marked as Exhibits “DD” and “DD-17, which is a reportorial
requirement by the BIR containing (he total amount ol income payments made
by their company to their distributors or independent contractors and the total
amount of taxes lor a parl-icular year, was received by the BIR in the year 2001
as evidenced by (he stamped received; he did not use any documents other
than the alpha list and the bounced checks (o determine the income payments
made to the accused; le did not sign on the checks issued (o accused Benjamin
Kintanar and he is just familiar with the execution ol these checks and the
amount stated therein; the difference between the income payments, stated in
his aftidavit to have been made by (he company to the accused for 2000, in the
amount of Eighteen Million Seven Ilundred Thirty Fight Thousand Seven
Hundred Lighty (P18,738,780.00), and the total amount of checks marked as
Exhibits 17 to ~'I-107, which is only Eight Million Nine lundred Twenty

FFour Thousand Three Hundred Sixty Four and 62/100 (P8,924,364.62), could
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be attributed to the 10% withholding tax and the fact that there are sonte checks
that are mussing, the checks might have already been disposed.  Witness
Cajandab merely alfitmed the dilference belween the income payments, stated
in his affidavit to have been made by the company to the accused for 2001, in
the amount of Twenty Seven Million Scven Hundred Sixty Seven Thousand
Six Hundred Fifty Five and 58/100 (P27,767,655.58), and the total amount of
checks marked as Exhibits ~1-117 to “T-197, which is only Ten Million Two
[Tundred Sixty Nine ‘Thousand Iive Hundred lorty One and 80/100
(P10,269,541.80)."

Witness Cajandab further testified on cross-examination that: he only
knows that their company issued checks to accused Benjamin Kintanar, Jr., that
and he cannot confirm whether these checks were deposited to his account or
were encashed, that as far as as their company is concerned these checks were
cleared in their bank accounts.”

In his Affidavit,” witness Cajandab stated that: as the Comptroller of
I'EPPIL he is in-charge ol the accounting department ol the company; upon
receipt of the BIR Access Letler dated July 19, 2002 requesting for a
certification as (o the (otal income payments earned by spouses Benjamin G.
Kintanar, Jr. and Gloria V. Kintanar lor the calendar years 1996-2001, he
checked the Alpha List, a reportorial requirement by the BIR containing the

total amount of payments made by the company to its distributors and total

2 SN, August 22,2007, pp. 114-25 T B« Sl § 163 Febidd o
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amount of taxes withheld for a particular year, and identified the various
chiecks (o prove the income payments made by FLPPI (o accused; alter
verilying with their company’s records. he issued a Lelter-Reply * dated
January 20, 2003 indicating that the total income payments made to the

accused, were as (ollows:

“Applicable Year Amount ol Income Amount of Tax

| Payments | Wilbheld
1999 12,047,634.30 1 L204,763.43

_oo 20000 18,738,780.00 ) 1,873,878.00
2000 27,767,655.58 | 2.776,765.56"

4. Testuimony ol Anabelle Alcantara

Prosecution witness Anabelle Alcantara is <7 years old, married,
residing at 4 P. Cruz, St., Batangka Ibaba, Mandaluyong City, Systems Analyst
at the BIR-Office of the Assistant Commissioner for Information Systems
Operations Service.

During the hearing held on November 5. 2007, she identilied and
affirmed the trathfulness of the allegations contained in the Affidavit which she
executed on October 23, 2007 and that the signature therein is her signature.™
Also, she acknowledged that the documents presented to her during the said
hearing were the very same documents she mentioned in her Alfidavit, which
documents were marked as Exhibits =117, <“I1-17. She turther testified that:
the Certitication” was signed Lor Alberto Pio de Roda, Assistant Comumissioner

for Information Systems Operation Service, by Victoria C. De Leon; the

b
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signature appearing above the name of Mr. de Roda . is the signature of her
Head Revenue Execulive Assistant, Victoria C. De Leon, she can identify the
said signature because Ms. De Leon is the signatory ol their certifications; the
information contained in the Certification issued by their office were extracted
from the ITS Database.”®

In her Affidavit,™ witness Alcantara stated hat:  she is a Systems
Analyst ol the BIR and her most important lunction is to verify all the
information from the ITS based on the request of the BIR and other
governiment agencies; she has personal knowledge (hat their office issued a
Certilication dated September 26, 2007, concerning a certain taxpayer named
Benjamin G. Kintanar, Jr., signed by her llead Revenue Execulive Assistant
Victoria T. De Leon in behalt of Assistant Comunissioner Alberto ’to De Roda
which substantially states that based on the I'T'S accused Benjamin G. Kintanar,
Jr. is a registered Professional Taxpayer, however, the BIR has no record of

accused having filed his Income Tax Returns for the ycars 1999-2001.

5. Testimony of Carmencita I'lores

Filth witness lor the prosecution is Carmencita Flores, 51 years old,
married, with address at 3 Lualhati St., Armel 6 Subd. Sta. Lucia, Pasig City,
that she is the Service Manager ol Bank of the Philippine Islands (BPT) North
Greenhills Branch.

At the hearing held on February 6, 2008, she testilied that: as (he

Service Manager, she is (he over-all in-charge of the bank operations; she Was/

T
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commanded to appear before the court for the certification of the original and
copies of documents pertaining (o checks issued by FLPPL, with Account No.
2571008435, to the acpused which were encashed, deposited and credited to
the bank account of the accused, with Account No. 2575003489, and (o bring
bank statements of the accused for the years 2000 and 2001; she knows the
accused Benjamin G. Kintanar, Jr. because he 1s one of the clients of their bank;
pursuant to the subpoena, she brought the bank statements of the accused for
the whole year of 2000 and 2001. The bank statements ol the accused for 2000
and 2001 were marked as Fxhibits “GG™ and “HII”, respectively. ™

On February 20, 2008, prosecution witness Carmencila I'lores was
called to the witness stand for the continuation of her direct examination. ‘She
identified and affirmed that the allidavit shown to her is the same Aflidavit
which she executed on February 15, 2008 and that the signature therein is her
Sigl‘lalure.“ Also, she avowed the veracity of her Afflidavit and affirmed (hat
the documents presented to her during the said hearing were the very same
documents she mentioned in her Aflidavit, which documents were marked as
Exhibits GG and “HH™."Y Witness Flores further testilied that: the checks
(Exhibits =T o *“T-19) shown to her during the said hearing were the very
same checks she mentioned in her allidavit that were encashed or deposited
under the account name of the accused; based on the checks furnished by the

prosecution, she checked their head office records to verily the details of the -

40 . ,

I'SN dated February 6, 2008, pp. 7-16 vetEr YRUE COPY:
"' 'I'SN dated February 20, 2008, pp. 911 C‘ER‘ﬂFIETﬁ j)gh !
2 TSN dated February 20, 2008, pp. 11-12 b

CHRISTINE C. MAZA-GUARIN

Executive Clerk or Court 1l ~
210 Couri of Tax Appeals



DECISION
CTA CRIM Case No. 0-031 & 0-032
People vs. Benjamin (. Kintanar Page 17 of 49

said checks against the bank statements and also the corresponding deposit slip,
i there are deposits made."”

On cross-examination, witness Carmencita Flores stated that: she was
assigned as Service Manager in North Greenhills Branch on April 16, 2003;
she was not yet assigned in the said branch when checks marked as ixhibits
“I7and “T-197 were encashed and deposited and her verification is based on
the documents she requested {rom their head oflice; she was not the one who
prepared the bank statements of accused marked as Exhibits “GG™ and “HI117,
it is their head ollice records section which prepares the bank statements of all
the clients."'

On re-direct examination, witness Flores declared that: the documents
she identified as the bank statements of the accused are actually bank records
furnished to her by their head office.  When asked what documentary
procedure or steps she made (o verify the correctness or accuracy ol (he entries
appearing in the deposit column ol the bank statements, she responded “Based
on the checks that you furnished me” and that she requested [rom their head
office copies ol the checks, which were [urnished to her by the prosecution
during the previous hearing, the deposit slip, microfilm copies of those

documents (or verification and counterchecks said documents with the bank

45 -
stalements. //
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tn her Affidavit,'® witness Carmencita I'lores swore that:  she is the
Service Manager ol BPI North Greenhills Branch; she came (o know Mr.
Benjamin G. Kintanar, Jr. as a depositor of their branch; she confirms that the
checks marked as Fxhibit =17 to *1-197, which were encashed or deposited,
appears in the bank statements.
6. Testimony of Romeo Naranjo

Last witness for the prosecution Romeo Naranjo is 57 years old, married,
a resident of 307-C Bonaventure Gardens, P'. Osmeiia St. Makati City. He is
the Revenue District Oflicer assigned at the Revenue District Ollice No. 40,
Cubao, Quezon City.

Prosecution witness Naranjo was presented on the witness stand on June
[1, 2008. lle identified and aflirmed that the Affidavit shown (o him is the
very same aftidavit he executed on May 27, 2008, and that the signature therein
is his signature. I,like\jvise, he verilied that: (he documents presented to him
during the said hearing were the very same docuinents he mentioned in his
Affidavit, which documents were marked as Exhibits <87, “5-17, ©“S8-2” and
“(Q-17; that the signature in LExhibit =S, appearing above the name Romeo
Naranjo, is his signature. Witness Naranjo alleged that he is familiar with the
signature of Hilda G. Giron, thus, he aflirmed that the signature in Lixhibits

“S-1"7 and *S-27, appearing above the name Hilda G. Giron, is the signature of
> O
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Ms. Giron. Iinally, he affirmed and confirmed the veracity of the contents of
his Altidavit."’

On cross-examination, witness Naranjo testified that: the verification of
records made by him was limited to the records of BIR Pasig at that time, (hus,
it is possible that the subject taxpayer is registered in another district, (hat the
records of a taxpayer can be [ound in another district other (han Pasig when
returns were filed with the other districts.™

In his Affidavit," witess Romeo Naranjo declared that:  he is the
Revenue District Olficer assigned al Revenue District Office No. 40, Cubao;
prior (o his assignment in the Revenue District Office ol Cubao, Quezon City,
he was assigned at the Revenue District Office No. 43, Pasig City; as the
highest official in the Revenue District Office No. 43 ol Pasig City, he is
authorized (o issue certifications regarding the status of taxpayers within their
area of jurisdiction based on the BIR-I'TS. He issued a Certilication on August
19, 2002 (pre-marked as Exhibits =S™, “S-17 and =5-27), which essentially
states that accused Benjamin G. Kintanar and spouse Gloria V. Kintanar have
not filed any return in their offlice and that they arve not registered in their
district,

On June 12, 2008, the prosecution made a [ormal offer of documentary

evidence as represented by the following marked exhibits.

L’}llib’iilis N Description -
“A” 1o “A- | Letter of Authority No. 00029663 dated March &, 2003
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Foidavce for the Defense

On the other hand, the defense presented three (3) witnesses, the accused
himsell, Mr. Benjamin G. Kintanar, Ms. Jenniter K. Abad, and Ms. Marina C.
Mendoza.

1. Testimony of Accused Benjamin G. Kintanar, Jr.

lirst witness for the prosecution, accused himsell, Benjamin G. Kintanar,
Ji., ol legal age, married, resident of 145-A Saint I'rancis Street, Orando, Pasig
City.

e appeared at the hearing held on November 12, 2008 and testilicd on
direct examination that: he executed an AflidaviC" on November 7, 2008 and
thereby affirm the contents of the said Affidavit; the signature therein is his
sighature; he is an independent distributor of health and fitness products of
FLPPI since the mid-90s but between the 2002 to middle of 2008 he left the
said company but went back on September 2008. Also, he conlirmed that the
documents presented to him during the said hearing were the very same
documents he mentioned in his Aflidavit, which documents were macked as
Exhibits 17 (0 <1577

In his Aflidavit. accused declared that: he, together with his wife, filed
their I'TRs ftor the years 2000 and 2001 (Exhibits 6™ and “117) with the BIR
RDO No. 40; that the said I'TR was filed by Ms. Marina Mendoza, who used Lo
be connected with the BIR, because he and his wife were not very aware and

familiar with the process of filing the ITR and complying with the tax laws au%
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regulations; fthat his total earned income for the year 2000 amounted (0
P11,053,918.61 while his tax due lor the year 2000 amounted to P1,105,391.88
(Exhibit “6-C); that the said income tax due was withheld from his income for
the year 2000 by his employer I'LPPL as evidenced by the copies of quarterly
Certilicates of Creditable Tax Withheld al Source issucd by FLPPL (Exhibits
“77 1o 107 and was liled with BIR RDO No. 40 on March 23, 2001 (Exhibits
7-C, f8-CT t9-C7 and THO-CTY); that for the year 2001, accused likewise
testified that he filed his TR for the year 2001 with the assistance of Ms.
Marina Mendoza because of the same reasons and that his total earned income
for the year 2001 amounted (o P14,404,899.23, while his tax due for the ycar
2000 amounted to P LA40,492.32 (Exhibit =1 1-C™); the accused pointed out
that he paid his tax due since, as explained to him by Ms. Marina Mendoza, the
tax withheld by FLPPIL from his earnings were deemed payment of his tax, as
evidenced by the Certificates ol Creditable Tax Withheld at Source (Eshibils
“127 to 157 issued on a quarterly basis by his employer FLPPI; that accused
believe (hat the said certilicates was [iled by FLLPPI with the BIR on April 5,
2002 as evidenced by (he stamped received by the BIR (Iixbibits ©~12-C7, 13-
C7, = 14-C and < 15-C™); that he engaged the services of Ms. Marina Mendoza
for a consideration as evidenced by the checks he issued as payment (Exhibits
“37and U57).

On cross examination’ accused Benjamin Kintanar, Jr. stated that: he is
one of the top 10 dealers of FLPPI, and as such received commission income
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for taxable years 2000 and 2001; checks marked a EExhibits “17 to “T-18" are
those he received [rom FLPPT and cleared by BPI North Greenhtlls Branch, his
Account Number in BPI is 107003489; he received the said checks [rom
Michael Cajandab, Accountant of FLPPL and confirmed that for 2000 and
2001 he received commission income in the total amount of P18.738,780 and
P27,767,655.58, respectively.

Further, accused testified that: he is a registered taxpayer in RDO Pasig
since 1997 and for the purpose ol preparing and filing of his I'TR for 2000 and
2001, he hired Ms. Marina Mendoza but the sigoatures in the I'I'Rs are his; he
provided all the details including personal circumstances, but when he signed
the I'TR he failed to read all the contents; he paid his income tax with the BIR
for 2000 and 2001, the lax due has been paid by offsetting it with the creditable
tax withheld at source; he did not personally file his I'TR and did not verily
from the BIR if hus T'TRs were actually filed, but he obtained copies of the [TRs
stamped received by the BIR.

Also, during the cross-examination accused confirmed that: he had been
a resident of Orando, Pasig City from 1972 (o 1997, then Irom 1997 he
transferred to Merville, Parafiaque up to 2003 or 2004, from 2004 he went back
to Pasig up to the present; he agreed that, supposedly, his I'TR should have been
filed where he is registered; no 1'TRs were actually filed in Pasig and he did not
verify from any district offices of the BIR if his T'TR for 2001 and 2002 were
actually filed; his I'IT'Rs for 2000 and 2001 reflected an address in Lagro

Subdivision, Novaliches. Quezon Clity; hie has never lived in said address. .
GERTIFIEP/}TRUEéCOPY: -
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Counsel for the prosecution emphasized that the I'TRs of accused for 2000 and
2001 bore the stamp of RDO, Cubao.

On re-direct examination accused Benjamin Kintanar, Jr. explained that:
he did not verify whether the I't Rs were actually filed for those years because
Ms. Mendoza is a very close friend of his sister; the Certificates ol Creditable
53

Tax Withheld at Source were issued by Ms. Natalia Golez of IFLPPI.

2. Second witness for the defense Jennifer .. Abad

The second witness for the defense, averred in her affidavit that: the
accused is her brother; that she personally knows that the accused filed his
I'TRs for the year 2000 and 2001; that she likewise engaged the services of Ms.
Marina Mendoza, who used to work in the BIR, to assist her, together with his
brother and sister, in the filing of their I'TRs;

To corroborate the testimony of accused, the sccond witness Jennifer
Abad, the accused’s sister, (urther alleged that she knows Ms. Marina Mendoza
because Ms. Mendoza is the mother of her {riend, who also happens to be licr
downline in FLPPI; that in one of her conversation with her friend, they
discussed the [iling of their ITRs and the latler told her (hat she need not worry
aboul it because her mother was an accountant and working in BIR; (hat
cventually, Ms. Jennifer Abad met up with Ms. Marina Mendoza and they
agreed that the latter will prepare and file the TTRs ol Ms. Abad and her
husband; that it was witness Jenniler Abad who introduced the accused and

another sister (o Ms. Marina Mendoza for the same purpose, that is, for the

//
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preparation and filing of their I''Rs from 1998; thal from 1998 to 2002, she and
her siblings engaged the services of Ms. Marina Mendoza and it was the latler
who would remind them of the [iling ol their I'TRs; thal since communication
between her and Ms. Marina Mendoza is more open and accessible, Ms.
Mendoza would mform her ol accused’s [iling, the documents he should give
and his payment for her; that in 2002, Ms. Marina Mendoza stopped doing the
preparation and f{iling of their I'TRs since the BIR started investigating on his

brother, the accused herein.

3. Witness Ms. Marina Medoza

The third and last witness for the defense, Ms. Marina Mendoza, is 68,
widowed, and a resident of 445 Camia St., Mansanas Subdivision, Marilao,
Bulacan.

Witness Ms. Mendoza, who (urned out o be a hostile wilness, in
substance, testified that: she came to know the accused Benjamin G. Kintanar,
Je. around 2000, thru her daughter Jennifer Mendoza Delos Santos, who
happens (o know the sister of accused. Jennifer Abad, as they are “mag-
kumare”; Jenniter Abad, sister of accused, recruiled her daughter to join
FLPPL around 1997 to 1999; (hat there was a time when the sister of the
accused went to their house and during their conversation, she advised Ms.
Abad on how to prepare an I'TR; that Ms. Abad and the accused went to their
house and asked her for advice with respect to preparing his I'TR; that she told

accused to secure a BIR Form 2316 (W2) from FLPPL if he will prepare his

-7
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[TR, which the accused showed (0 her; she does not remember exactly when
the accused asked for consultation, its either 1999 or 2000

Ms. Mendoza clarified and reiterated that she did not receive any
compensation for the advice she provided the accused and her sisler; she
recalls having received a check issued in her name from both accused and his
sister, but the said checks she received from accused are installment payments
for jewelries that the accused purchased {rom her son-in-law, Mr. Dong
Morenos; she confirmed that (he checks shown to her by counsel were the
checks she received from siblings Kintanar.

Ms. Mendoza likewise denied, when presented with Fxhibits <67 and
“117, that she was the one who prepared and [iled the 1'TRs of the accused for
the years 2000 and 2001, respectively; she admitted that she was a former
employee of BIR and worked as a Revenue Enforcement Officer but she
vehemently denied that she is acquainted (o certain Revenue District Officers
within the Philippines.

Lastly, Ms. Marina Mendoza vehemently denied involvemeunt in the
filing of the I''R ol accused Benjamin G. Kintanar, Jr.

THE ISSUE
WIHETHER OR NOT ACCUSED BENJAMIN G.
KINTANAR IS LIABLE FOR VIOLATION OF

SECTION 255 OF  THE 1997  NATIONAL
INTERNAL REVENUE CODIE, AS AMENDED.

e
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THE RULING OF THE COURT

Accused, Benjamin G. Kintanar, is charged belore this Court in these
two (2) consolidated cases lor failure (o lile his Income Tax Returns (1TRs) for
taxable years 2000 and 2001 on his taxable income in the estimated amounts of’
P3,475.090.64 and D5,175,242.12, 7" respectively, exclusive of penalties,
surcharges and interest, in violation of the first paragraph ol Section 255 of the
National Internal Revenue Code (NIRC) of 1997, as amended, which reads as
[ollows :

"SEC 255 Dailure to File Return, Supply Correct
and Accurate Information, Pay Tax, Withhold and Remit Tax
and Refund Iixcess Taxes Withheld on Compensation. —- Any
person  required under this Code or by rules and
regulations promulgated therennder to pay any tax, make
a_returu, keep any record, or supply correct and accurate
information, who willfully fails to pay such tax, make such
return, keep such record, or supply such correct and accurate
informatiorn, or withhold or remit taxes withheld on
compensation, at the time or times required by law or rules
and regulations shall, in addition to other penalties provided
by law, upon conviction thercof, be punished by a fine of not
less  thann  Ten thousand pesos (P10.000) and suffer
imprisonment of not less than one (I) year but not more than
ten (10) years." (emphasis supplied).

Section 255 contemplates four (4) different situations, each ol which
constitutes a failure to perform, in a timely manner, an obligation tmposed by
the NIRC of 1997, as amended, namely:

I') o pay estimated tax or taxes;

2) to make (lile) a return;
3) to keep records; and Vi

e
e

rhe CORRECT ESTIMATED AMOUNT is “5172,519.25”. Note (hat in Exhibit “J-47 the Total
Income Tax Stitl Due from Benjamin Kintanar for the taxable year 2001 is “5,172,519.25” and NO'Y
“5,175,212.127 as ervoneously provided for in the Information (ited by the State Prosecutor. “Exhibit
“J17is Annex “A” of the Final Decision on Disputed dssessment issued by Jose Nario C. Bufiag,
Deputy Commissioner ol the Legal and Inspection Group of the BIR. o .
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4) to supply information.

To establish the offense of flailure o make or file a return, the
prosecution must prove three (3) essential elements beyond reasonable doubt,
to wit:

1) that the accuscd was a person requived lo make or lile a return;

2) that the accused failed to make or file a return at the time required by

law; and

3) that the failure to make or file a return was will (ul.

[t is basic that in all criminal prosecutions, the burden of proofis on the
prosecution to establish the guilt of the accused beyond reasonable doubt. It
lias the duty to prove each and cvery eclement of the crime charged in the
information to warrant a finding ot guilt for the said crime or for any other

. . . .55
crime necessarily included therein.”

The gccused is required to
make or file a return

As regards the [irst element, accused admitted that he is a registered
taxpayer with Tax Identification Number [86-677-853 and that he earns
income (rom selling IForever Living products.

The undisputed facts are admitted in the Pre-Trial Order dated July 4,
2007, the relevant portions of which state:

“H. Statement of the Facts
A. Admitied

1. Accused Benjamin Gatpayat Kintanar, Jr. a.k.a.
Jun Kintanar, Iilipino citizen, of legal age,

A

53 Leonila Batulanon vs. People of the Philippines. 502 SCRA 39, citing People vs. Caingal, 376 SCRA
387, 396
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married to Gloria V. Kintanar, and a resident of’
the Philippines, is a registered taxpayer with
Tax Identification Number 186-677-853.

B

On August 31, 2004, accused sent a Protest
[etter together with a photocopy ol his income
tax returns for years 2000 to 2002.”

In relation to his duly to pay taxes (o (he national government, he is
likewise required to wmake or file an income (ax return arising from his
supposed income for taxable years 2000 and 2001. Accused Kintanar’s duty to
make/lile a return is specilically mentioned in Sections 51 and 74 of the NIRC
of 1997, as amended, the pertinent portions of which read:

"SEC. 51, Individual Return. —
(A)  Requirements.
(h Fxcept as provided in paragraph (2) of

this Subsection, the following individuals are
required to file an income tax return:

(a) Every I pino citizen residing
in the Philippines;
XXX XXX XXX
(4)  The income tax return shall be fited in

duplicate by the following persons:

(a) A resident citizen — on his
income from all sources;

XXX XXX XXX
"SEC. 74, Declaration ol Income  Tax  for
individuals. —-
(A) In General. - Except as otherwise provided n

this Section, every individual subject to income tax under

Sections 24 and 25(A) ol this Title, who is receiving self-

employment income, whether it conslitutes the sole source of

his income or in combination with S"llarieéEWEf_ﬁ”}i‘*kO@%%/
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fixed or determinable income, shall make and file a
declaration of his estimated income for the current
taxable year on or before April 15 of the same taxable
year. In general,'self—employment income consists of the
earnings derived by the individual from the practice of
profession or conduct of trade or business carried on by him
as a sole proprietor or by a partnership of which he is a
member. Nonresident Filipino citizens, with respect Lo
income [rom without the Philippines, and nonresident aliens
not engaged in trade or business i the Philippines, are nol
required to render a declaration of estimated income tax. The
declaration shall contain such pertinent information as the
Secretary  of Finance, upon recommendation ol the
Commissioner, may, by rules and regulations prescribe. An
individnal may make amendments of a declaration filed
during (he taxable year under the rules and regulations
prescribed by the Secretary of Finance, upon reconnnendation
ol the Commissioner." (Emphasis Supplied)

Accused admitted that he is an independent distributor of health and
fitness products of FLLPPL, wherein he has been a consistent top distributor and
from which he has been earning substantial amounts of income during taxable
years 2000 and 2001. The prosecution, on the other hand, presented as its
witness, Mr. Michael 'I'. Cajandab, Comptroller of I'LLPPIL, who testified that
verilying the income received by accused, he checked the Alpha List marked as
Exhibits <D™ and “DD-17 which is a reportorial requirement by the BIR
containing the total amount ol income payments made by their company to
their distributors or independent contractors and the total amount of taxes lor a
particular year, said Alpha List was received by the BIR in the year 2001 as
evidenced by the stamped received. Upon verification, Mr. Cajandab sent a
Letter-Reply”’ dated January 20, 2003 indicating the total income payments

they made to Mr. Kintanar for calendar years 1999, 2000 and 2001. Morever
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Carmencita I'lores, Service Manager of Bank of the Philippine Islands (BP1)
North Greenhills Branch, testified and aftirmed her alfidavit which explicitly
provides that she came (0 know Mr. Benjamin G. Kintanar, Jr. as a depositor of
their branch and, after a review of the bank statements, she conlirmed that the
checks issued by FLPPT to accused as income payments, marked as Exhibit *17
to “T-197, were encashed or deposited under the account name of the accused.
In view ol the fact that accused Benjamin Kintanar, Jr. is a resident and
a citizen of the Philippines mandated under Section 51 of the NIRC of 1997 to
file an income tax return; and the prosecution having properly established that
said accused earned income, as an independent distributor of health and litness
products of FLPPL, accused qualities under the first element and is therefore
liable (o file his annual income tax returns during the taxable years that he has
been earning income within the Philippines, specilically during the taxable
years 2000 and 2001.
The accused failed fo

make or file a return ul
the time required by law

Important to the determination of the presence of the second element is
the determination of the proper venue for the [iling of the income tax return
and (he period within which (o file the same, which is provided in Section 51,
Subsections (B) and (C)(1), o wit:

“SEC. 51, Individual Return.

XXX XXX XXX
(13) Where to File. - Except in cases where the
Commissioner otherwise permits, the IE%KLILFF%%‘HIT%%F{II(%&% |
e s - A
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with an authorized agent bank, Revenue District Officer,
Collection Agent or duly authorized Treasurer of the cily or
municipality in which such person has his legal residence or
priuncipal place of business in the Philippines, or if there be
no legal residence or place of business in the Philippines, with
the Office ol the Commissioner.
(C) When to File. -
(1) The return of any individual specitied above shall
-~ ~ 1 .
be filed on or before the fifteenth (15™) day of
April of each year covering income [or preceding
taxable year.
XXX XXX XXX
Records reveal that accused was registered as a taxpayer i Pasig Cily
where he was a resident {rom 1972 to 1997, however from 1997 up to 2003 or
2004, accused admitted that he, together with his family, transferred (o
Merville, Paranaque City, then alterwards, they went back to Pasig City.
After a careful evaluation of the records at hand, this Court is satisficd
and so holds that the prosecution satisfactorily laid down the pieces ol
evidence needed to prove that there is no record of filing of the required
Income Tax Returns within the reglementary period. in any ol the revenue
districts ol the Bureau ol Internal Revenue, where accused resided, at specitic
points in time, prior to or during the taxable years 2000 and 2001.
: : o i g S8
[rull credence is accorded by this Court o the Certilication™ issued,
affirmed and testified to by Atty. Barroga, OIC, Assistant District Officer of

the BIR RDO No. 52, Paranaque City, to the effect that accused Benjamin G.

Kintanar, Jr., did not file his ITRs for the years 1999, 2000 and 2001. Said//
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certification corroborates another Certification issued by (he former Revenue
District Officer Carmelita R. Bacod on S¢ tember 17, 2002 in response (o (he
request of the Tax Fraud Division reflecte  on the Access Lelter dated July 18,
2002,  Likewise, the same weight is given to the Certilication 0 issued,
atlirmed and testified to by Romeo Naranjo, assighed as Revenue District
Ofticer of Revenue District Olfice No. 43, Pasig City, which essentially states
that accused Benjamin G. Kintanar and spouse Gloria V. Kintanar have not
filed any return in their office and that they are not registered in their district.

Above linding is fortified by another Certification®" dated September 26,
2007, signed by Victoria T, De Leon, Head Revenue Executive Assistant of the
Information Systems Operations Service of the BIR, in behall of Assistant
Commissioner Alberto Pio De Roda, which substantially states that based on
the ITS of the BIR accused Benjamin G. Kintanar, Jr. is a registered
Professional Taxpayer, however, BIR has no record of accused having filed his
I'TRs for the years 1999-2001.

FFor his part, accused presented Iixhibits 6 and 117 to subslantiate his
claim that he filed his I'TRs for the years 2000 and 2001 with the BIR RDO No.
40, Cubao, Quezon City, through Ms. Marina Mendoza, who was a former
employec at (he BIR Revenue District Office, Quezon City.

We arc not convinced. A careful examination of the I'1'Rs presented by

accused Dbelics his claim. for the said 1TRs are of doubtul authenticity,

N
AN
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materially flawed with the following irregularities surrounding its existence, Lo
wil:

1) The subject I'TRs are incomplete in itself, as both failed to
indicate the Community Tax Certificte (CTC) Number, Place and
Date of'issuance and the Amount paid (Boxes 107-110);

2) Tlie subject ['1Rs contain an address (Blk. 73, Lot 24, l.agro
Subdivision, Quezon City) which, as admitted by the accused,
had never been the legal residence of his family;

3) The subject I'TRs bear the stamp “Received™ by RDO No. 40 of
Cubao, Quezon Cily, which is not the district ollice that has
Junisdiction over the accused given address (l.agro Subdivision,
Quezon City) in the subject I'TRs, hence, even 1f authentic, were
{iled at the wrong venue; and

4) The accused admitted that he did not read all the contents of (he
subject I'TRs and just relied on Ms. Marina Mendoza as (0 ils
preparation and (iling.

Moreover, Court cannol give-in and alTord credit to the above TTRs on
the ground that a stamp received by BIR-RDO No. 40 seemingly appears on
the face of the document. This Court is ol the considered view that I'I'Rs are
public documents, specifically falling under Section 19(c) of Rule 132 of the
Rules of Court which refers to “public records of private documents required
by law to be entered therein”. As such, Section 27, Rule [32 of the Rules of

Court declares:
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SEC. 27. Public record of a private document. --
An authorized public record of a private document may be
proved Dby the original record, or by a copy (hereof,
attested by the legal custodian of the record, with an
appropriate certificate that such officer has the custody.

As can be gleaned from the foregoing provision, in order to convince
this court to accord probative value on the I'TRs presented, accused must prove
the existence of the subject I'l'Rs in the records of BIR RDO No. 40, either by
presenting the original record of BIR RDO No. 40, or by a copy thereof,
attested by the appropriate officer ol BIR RDO No. 40, with an appropriate
certificate that such officer has the custody. Clearly, the accused failed on this

poind.

That the failure 1o make
or file a return was willful

Willlul in tax crimes slatutes means a votluntary, intentional violation of
a known legal duty and bad faith or bad purpose need not be shown.””

According (o Black’s Law Dictionary, “the word “willlul” or
“willfully” when used in the definition of a crime, it has been said time and
again, means only intentionally or purposely as distinguished [rom
accidentally or negligently and does not require any actual impropriety; while
on the other hand it has been stated with equal repetition and insistence (hal the
requirement added by such a word is not satistied unless there is a bad purpose

or evil intent.” Rolin M. Perkins & Ronald N. Boyce, Criminal Law 875-70

2 Mertens (Law of Federal Income Taxation) Chapter 17.05, page 28, Volume 13, see U.S. v. Green,
757 F2d 116, 85-1 USTC 9178 (CA7 1985), in which the Court, citing U.S. v. Moore, 627 F2d 8§30
(CA 1980) and U.S. v. Verkuilen, 690 IF2d 618, 82-2 USTC 9618 (CA7 1982), upheld the conviction o%,
a tax protester lor willful (atlure to file returns] CERTIFIED TRUE COPY:
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(3“l ed. 1982)% Further, Black™s Law Dictionary defines “willfulness™ as the
voluntary, intentional violation or disregard of a known legal duty.

Therelore, in order to convict an accused for willful lailure o file
income lax returns, it must be shown that the accused had knowledge of his
legal duty to file an income tax return, but nevertheless, he voluntarily,
knowingly and intentionally failed to file the required returns.

This Court will now look into the factual circumstances of the case at
bar.

IFor his delense, accused vehemently denied the charges against him for
willful failure to file his income tax returns for taxable years 2000 and 2001.
Accused claims that he hired Ms. Marina Mendoza, a former employee of the
BIR and an accountant, to help him in the preparation and (iling of his income
tax return, and that he supplied all the data and documents she needed for its
preparation. Having relied on Ms. Mendoza’s knowledge on filing the I'T'R,
accused in effect is saying that he did not willtully fail to comply with his legal
duty to lile the income tax returns.

On the other hand, Ms. Marina Mendoza vehemently denied that she has
any involvement in the filing of the I'1'Rs of accused Benjamin G. Kintanar, Jr.
She admits having met the accused when accused and his sister, Ms. Jenilfer K.
Abad went to the former’s house, but she asserts that insofar as the preparation

of accused I'TRs is concert I, sl n ely gave him an advice on how to

~

prepare an I'I'R. Further, Ms. Mendoza reiterated that she did not receive any 7
A
p4
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compensation for the advices she had given (he accused, and when asked about
the checks she received [rom accused, she clarilied that the checks constitute
as installment payments for jewelries that (he accused purchased from her son-
in-law, Mr. Dong Morenos. Lastly, Ms. Mendoza firmly denied, upon being
presented the I'I'Rs of the accused for 2000 and 2001, having prepared (he I''Rs
of the accused.

Accused had knowledge ot his obligation to file his income tax re(urn
for his income earncd as an independent distributor of I'LLPPL. This inference
can be proved by the testimonies of the accused and Ms. Marina asserting that
tor the purpose of prepaving and liling ol his I'TRs lor 2000 and 2001, he hired
Ms. Marina Mendoza but the signatures in the I'TRs are his; he provided all the
details including personal circumstances. Clearly he had knowledge of his
obligation that is why he allegedly hired another person to file in his behalf.

Also, “willlulness” is a state ol mund that may be wferred [rom the
circumstances of the case.® 1Thus, proof ol willfulness may be, and usually is,
shown by circumstantial evidence alone.”

After a painstaking analysis of the testimonial and documentary
evidence presented by the prosecution and the defense, the Court is of the well
considered view and so holds that the attendant circumstances in (his case,
admitled and proven during the proceedings, satisfactorily proved the element

ol “willfuluess™ on this charge against the accused. Simply put, based on (he

°f Black’s Law dictionary, o' Edition, p. 1599

 United States v. Grumka, 728 ¥.2d 791, 796 97 (6™ Cir. 1981); United States v. Gleason, 726 F.2d

385, 388 (8”‘ Cir. 1984); United States v. Marabelles, 724 F.2d 1374, 1379 ( 9" Cjy 7
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prevailing circumstances in (his case, the accused knowingly, voluntarily and
intentionally failed to file his income tax returns lor the taxable years 2000 and
2001.

Records show that the Bureau of Internal Revenue sent at least three (3)
notices (o accused Benjamin Kintanar, Jr. for the examination of his books of
accounts and other accounting records for all internal revenue taxes. Iirst one
was Letter of Authority (LOA) No. 00029663 dated March 28, 2003 (IExhibits
“A” 1o “A-37) received by Mr. Kintanar on April 3, 2003 as shown by his
signature (Iixhibit “A-37). Despite receipt ol the LOA, the spouses did not
submit the documents requested. Second Request lor the Presentation of
Records dated April 21, 2003 (Lixhibit “B”) and received on April 23, 2003,
and then a Final Notice for presentation and/or production ol the required
records/documents dated May 5, 2003 (Exhibit “C”) were served and allegedly
recetved by the spouses. Upon flailure ol the spouses to present or submil the
required documents, a Subpoena Duces Tecum dated June 11, 2003 (Exhibit
D to “*D-27) was issued to them commanding them (o appear before the Chiel
Prosecution Division in order to enforce conipliance in the presentation of their
books of accounts and other accounting and tax rccords. No response was
received by the BIR from the spouses in any of (hese notices.

Consequently, a l‘'ormal Letter of Jemand dated l'ebruary 26, 2004
(IExhibits <17 1o “I*-77) including Assessment Notices (Lxhibits “G™ to “(G-77)
were issued for the payment of deflictencies on taxes. It was only at this point
when accused Benjamin G. Kintanar, Jr. manifested a hint of concern or 7
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interest by sending a Letter dated August 31, 2004 (Exhibits “H” to “11-3”)
protesting the deliciency assessments for lack of factual and legal basis,
together with photocopies ol his income tax returns for 2000, 2001 and 2002,
and undertaking (o submit additional documents within sixty (60) days
therefrom. On September 30, 2004 a Letter (Iixhibits “I”" to “I-1"") was issued
by Mr. Arnel SD. Guballa, Chief of the National Investigation Division,
reminding the spouses that no documents have yet been received by their oflice
and that they have sixty (60) days {rom the date the protest was filed or until
November 3, 2004 to submil their supporting documents otherwise, the
assessment shall become linal, executory and demandable. THowever, despite
said undertaking of accused to submit additional documents and reminder from
Mr. Gubally, accused did not submit any document. Hence, a I'inal Decision on
Disputed Assessment dated December 13, 2004 (Lixhibits “J™ to <J-57) was
issued informing the spouses aboul (he denial of (heir protest for non-
submission of required documents within the sixty (60) day reglementary
period.

Another circumstance which convinced this Court to infec the presence
of “willfulness” on the part of the accused not to file his income tax returns is
his admission that he signed the I'TRs bul failed to read all the contents, and
that he did not personally file his TR and did not verify from the BIR if his
['TRs were actually liled.

Verily, all of the foregoing circumstances taken together, accused

displayed his indifference towards the issue of his tax responsibilities to the
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deemed jointly instituted in (he same proceeding. The
tiling of the criminal action shall necessarily carry with it
the filing of the civil action. No right to reserve the {iling
of such civil action separately from the criminal action
shall be allowed or recognized. (Rules of Court, Rule 111,
sec. l]al, par. la)

In this case, records reveal that the BIR sent a Formal Letter of Demand
dated I‘ebruary 26, 2004 (Exhibits “I< to “1°-7”) including Assessment Notices
(Exhibits “G™ o “G-77), which were received by the accused on August 10,
2004. Accused Benjamin G. Kiutanar, Jr. protested the deliciency assessments,
by sending a Letter dated August 31, 2004 (Exhibits “I1 to “11-37), for lack of
factual and legal basis, together with photocopies ol his income tax returns for
2000, 2001 and 2002, and undertaking to submit additional documents within
sixty (60) days therefrom. On September 30, 2004 a Ietter (Exhibits " to “I-
1”7y was issued by Mr. Arnel SD. Guballa, Chief of the National [nvestigation
Division, acknowledging receipt of the protest and reminding (he spouses that
no documents have yet been received by their office and that they have sixty
(60) days from the date the protest was liled or until November 3, 2004 (o
submit their supporting documents otherwise, the assessment shall become
final, executory and demandable. Tlowever, accused did not submit the
documents. Tlence, BIR issued a FFinal Decision on Disputed Assessment dated
December 13, 2004 (Exhibits “J” to ©J-57"), which was reccived by the accused
on April 12, 2005, informing the spouses about the denial ol their protest for

non-submission of required documents within the sixty (60) day reglementary .
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Section 228 of the NIRC of 1997 provides for the period and procedure

of protesting assessment, viz:

SKC.  228. Protesting  of  Assessment. - When  the
Commissioner or his duly authorized representative finds
that proper taxes should be assessed, he shall {irst notify
the taxpayer of his lindings: Provided, however, That a
preassessment notice shall not be required in the following
cases:

NXXN

Such assessment may be protested administratively by
(iling a request for reconsideration or reinvestigation
within thirty (30) days from receipt of (he assessment in
such  form and manner as may be prescribed by
implementing rules and regulations.

Within sixty (60) days from filing of the protest, all
relevant  supporting  doenments shall  have been
submitted; otherwise, the assessment shall become
final.

L[ the protest is denied in whole or in part, or is not acted
upon within one hundred eighty (180) days from
submission of documents, the taxpayer adversely
affected by the decision or inaction may appeal to the
Court of Tax Appeals within thirty (30) days from
receipt of the said decision, or from the lapse ol one
undred eighty (180)-day period; otherwise, the
decision  shall  become  final,  executory  and
demandable.

The accused failed to prove that he has submitied any document in
support of his protest within 60 days from the date of filing ol his protest, ot
until November 3, 2004, thus, the assessments against accused became (inal

pursuant to the above-quoted provision. Moreover, for failure of the accused to 7
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supply correct and accurate information, who willfully fails to pay such tax,
make such return, keep such record, or supply correct and accurate information,
or withhold or remit taxes withheld, or refund excess laxes withheld on
compensation, at the time or times required by law or rules and regulations
shall, in addition to other penalties provided by law, upon conviction thereof,
be punished by a fine of not less than Ten thousand pesos (P10,000) and
suffer imprisonment of not less than one (1) year but not more than ten (10)
years.

Taking into account that accused is not disqualified from the scope of
the Indeterminate Sentence [aw, " {he same shall apply, and thus, the
imposable penalty shall not exceed the maximum fixed by law, which is 10
years, and the minimum penally shall not be less than 1 year, the minimum
term prescribed by Section 255 of the NIRC of 1997.

Considering that the subject of this disposition iuvolves (wo
informations filed against accused, docketed as C'TA Criminal Case Nos. 0-031
& 0-032, both for failure (o file ITRs for the taxable years 2000 and 2001,
respectively, the imposition of a fine of P10,000.00 for each information Is
proper, likewise, the imposition of indeterminate penalty of imprisonment of
one (1) year as minimun, o two (2) years as maximum for each information is
appropriate under the circumstances. Section 280 of the NIRC of 1997, as

an ded, provides for the imposition ol subsidiary penalty in the event that A
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accused has no property with which to meet the fine imposed upon him by the

court, or is unable to pay such line.

WHEREFORE, premises considered, Court finds and so holds (hat:

I. In CTA Criminal Case No. 0-031, accused Benjamin G.
Kintanar, Jr., is GUILTY BEYOND REASONABLE DOUBT of
violation of Section 255 of the National Internal Revenue Code of 1997,
as amended, and is hereby sentenced Lo suffer an indeterminate penalty
of mmprisonment ol one (1) year as minimun, (0o two (2) yecars as
maxumuny, and is ORDERED (o pay a fine in the amount of P10,000.00,
with subsidiary imprisonment in case accused has no property with
which to meet the said fine, pursuant to Section 280 ol the NIRC of
1997, as amended.

As regards civil liability, accused is hereby ORDERED TO
PAY deliciency income tax for the taxable year 2000 in the amount of
EIGHT MILLION TWO HUNDRED FIFTY ONI THHOUSAND SIX
HUNDRED TWO AND 72/100 PESOS (8,251,602.72), inclusive ol
the surcharge and interest, plus 20% delinquency terest per annum
from the (otal amount of P8,251,602.72, counted from April 12, 2005,

until fully paid, pursuant to Section 249(C)(3) of the NIRC of 1997, as
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2. In CTA Criminal Case No. 0-032, accused Benjamin G.
Kintanar, Jr., is GUILTY BEYOND REASONABLE DOUBT of
violation of Section 255 of the National Internal Revenue Code ol 1997,
as amended, and is hereby sentenced to sufter an indeterminate penalty
ol mmprisonment ol onc (1) year as minimun, (o two (2) years as
maximum, and 1s ORDERED to pay a fine in the amount of 710,000.00,
with subsidiary imprisonment in case accused has no property with
which to meet the said fine, pursuant to Section 280 of the NIRC of
1997, as amendecd.

As regards civil liability, accused is hereby ORDERED TO
PAY deficiency income tax for the taxable year 2001 in the amount of
TEN MILLION SEVEN HUNDRED THIRTY THOUSAND TTIREL
HUNDRED NINETY ONE AND 18/100 PESOS (P10,730,391.18),
inclusive of the surcharge and interest, plus 20% delinquency interest
per annwm from the total amount of 10,730,391.18, counted Irom
April 12, 2005, uotil fully paid, pursuant to Section 249(C)(3) ol the
NIRC of 1997, as amencled.

No costs.
SO ORDERED.
/0/444/[/ /’%« /'///“-\%

AMUELIA R. COTANGCO- MANALASTAS
Associate Justice
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WE CONCUR:
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LR BAUTISTA OLGA PALANCA-ENRIQUEZ.
———A%hociate Justice Associate Justice

ATTESTATION
I attest that the conclusions in the above Decision were reached in
consultation before the case was assigned to the writer of thie opinion of the

Court’s Division.
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G)VEL}/R.B/ [11’451‘1\

Assgeiate Justice

/(‘lu«lirl')crson

CERTIFICATION
Pursuant to Section 13, Article VIII of the Constitution and the Division
Chairperson’s Altestation, il is hereby certified that the conclusions in the
above Decision were reached in consultation belore the case was assigned to

the writer of the opinion of the Cownrt.

&{“-/"J\:N N - \__}:—y—}w—-
ERNESTO D. ACOSTA
Presiding Justice
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