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DECISION

This 1s a petition for review filed by the Petitioner, SILKAIR (SINGAPORI) PTE
LTD., against Respondent CONMMISSIONER OF INTERNAL REVENUL, for the
latter’s failurc to act on the former’s claim for refund in the amount of P3.011,207.24
allegedly representing its crroncously paid excise taxes on petroleum products (jet fucl)
for the period July 1996 to December 1996.

As represented, Petitioner is a foreign corporation organized under the laws ol
Singaporc with a Philippine Representative office duly licensed to transact business in the
Philippines by the Sccurities and Exchange Commission with office address at Suite 302,
Ccbu Holdings Center, Cardinal Rosales Avenue, Cebu Business Park, Cebu City.

On November 12, 1993, by virtue of Resolution No. 202(93), the Civil Acronautics
Board (CAB) approved the petition of Petitioner for the issuance of a regular operating,
permit  (Forcign Air Carrier’s Permit) as a lorcign air carrier  with  routing

Singapore/Cebu/Singapore (Exh. I).
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For the period July 1996 to December 1996, Petitioner purchased aviation jet fucl
from PETRON Corporation and paid the imposcd excisc tax thercon in the total amount
of P3,011,207.24.

On the belict that the jet fucl purchased from PETRON arc not subject to excise tax
in consonance with BIR Ruling No. 339-92, dated December 1, 1992 which declared that
the Cebu link of the routc Singaporc/Cebu/Singapore is an international {light by an
international carricr and considering that Singapore excmpts Philippine carriers [rom
similar taxes, Petitioner on October 14, 1997 filed with Respondent a claim for refund of
the aforesaid excise taxes amounting to P3,011,207.24, contending that it falls within the
ambit of Section 132 of the Tax Code. Pectitioner further contends that the petroleum
products (or jet fuel in this case) it purchased {rom PETRON are not subject to excise lax,
thus, a refund is in order. Scction 132 (now 135) of the Tax Code specilically provides,
thus:

- Section 132.  Petroleum products sold to foreign international
carriers. - Pctrolcum products sold to an international carrier for its usc or
consumption outside of the Philippines shall not be subject to excise taxcs,
Provided: That the country of said carricr excmpts from similar taxcs
petroleum products sold to Philippines carriers.

The aforesaid claim for refund was not acted upon by Respondent, hence, on July 1,
1998, Pctitioner filed with this Court the mstant petition for review to toll the running of
the two (2) vear prescriptive period.

Petitioner repleads its stance @ gue in the instant petition while Respondent in his

Answer stressed that the Petitioner’s claim for refund is under investigation. Ifurther,
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Respondent raises the defense that (1) to be entitled to the claimed refund, petitioner must
show compliance with the conditions laid dewn in Scction 132 (now 135) of the Tax
Code; (2) Petitioner must show that it has complied with the provisions ol Scctions
204(3) [now 204(C)] and 230 (now 229) of the Tax Code, and (3) claims for rcfund of
taxes are construed strictly against claimants, the same being in the nature of an
cxemption {rom taxation.

Thus, the issucs to be resolved by the Court are (1) whether or not petitioner’s
claim for refund has alrcady prescribed, (2) whether or not Petitioner has shown
compliance with the conditions sct forth in Scction 132 (now 135) of the Tax Code, and
(3) whether or not the petrolcum products (jet fuel) purchased from PETRON by
Pctitioner arc subjcct to excisc taxces.

With regard to the issuc of prescription, there is no doubt that Petitioner’s claim for
refund has not yet prescribed.  The aviation jet fucl purchased by the Petitioner {rom
PETRON is a locally manufacturcd petroleum product hence the excise tax levied on it
must be paid within fifteen (15) days from the date of removal thercof from the place of
production [Scction 127 (now 130), NIRC]. Scttled in the casc of Aras Asan Timber
Company, Inc. vs. Commissioner of Internal Revenue, CTA Case No. 3524,
December 17, 1993 that the specific taxcs paid on the petrolcum products, cxcept
lubricating oil and grease, purchased by a taxpayer falls duc on the 15" day following the

date of its removal, thus:

,
[TeN
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“The Tax Code provides for the judicial remedy of filing a claim for
refund within a period of two (2) years from the date of payment of the tax
pursuant to the provision of Scction 230 (formerly Scction 292).

Scction 135 (now Scction 127) of the Tax Code insofar as pertinent
provides “that specific taxes on locally manufactured petroleum products
levied under Scctions 153, 155 and 156 of this title, except lubricating o1l and
grease, shall be paid within {ifteen (15) days from the date of removal thercol
from the place of production.

XXX XXX XXX

Following the provision of Scction 135 of the Tax Code, the specilic
taxcs paid on the rest of the petrolcum products purchascd by petitioner falls
duc on the 15" day following the date of its removal.  Therclore, all
shipments of petroleum  products, except oils and lubricants, paid by
petitioner 15 days prior to October 8, 1980 or on Scptember 23, 1980 arc
deemed paid on October 8, 1980 [the petition for review having been filed on
October 8, 1982] which is well within the two-year prescriptive period as
prescribed under Scetion 230 of the National Internal Revenue Code.

The specific taxes collected from petitioner on its purchases ol
petroleum products other than oils on September 23, 1980 shall be paid
within 15 days {rom the date of its removal or on October 8, 1980. It follows
that on October 8, 1980, purchases of locally manufacturcd pcetrolcum
products, cxcept oils, on Scptember 23, 1980 are deemed paid.  Thus,
purchascs of fucls prior to Scptember 23, 1980 have prescribed.™
Ergo, applying the above ruling in the case at bar, the purchasce by Petitioner of the

aviation jet fucl on Junc 25, 1996 (the carliest date of delivery) is deemed paid on July
10, 1996 (which is [iftcen [15] days from Junc 25, 1996), hence it is from this date that
the two-year prescriptive period commences to run.  Since the instant petition was [iled

with this Court on July 1, 1998, We rule that the Petitioner’s claim for refund falls within

the two-ycear period prescribed in Scction 230 (now 229) of the Tax Code, quoted below:

1) L]
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with the reciprocity clause mentioned in Scectionl132 (now 1335) of the Tax Code when it
presented in evidence the Air Transport Agreement between the Government of the
Republic of the Philippines and the Government of the Republic of Singapore exccuted

on July 11, 1974 (Exh. J) specifically Article 4(2) of the same (IExh. J-1), quotcd below.,

Section 230. Recovery of tax erroncously or idlegally collected. - No
suit or proceeding shall be maintained in any court for the recovery of any
national internal revenue tax hereafier alleged to have been erroncously or
illegally assessed or collected, or of any penalty claimed to have been
collected without authority or of any sum alleged to have been excessive or in
any manner wrongfully collected, until a claim for relund or credit has been
duly filed with the Commissioner; but such suit or proceeding may be
maintained, whether or not such tax, penalty, or sum has been paid under
protest or duress.

In any case, no such suit or procceding shall be begun alter the
expiration of two years {rom the date of payment of the tax or penalty
regardless of any supervening cause that may arise after payment: Provided,
however, That the Commmissioner may, ¢ven without a written claim therefor,
refund or credit any tax, where on the face of the return upon which payment
was made, such payment appears clearly to have been erroncously paid. x x X.

As to the sceond issue, the Court finds that Petitioner had substantially complicd

thus, our ruling in the affirmative.

“AIR TRANSPORT AGREEMENT BETWIEEN TIE
GOVERNMENT OF THE REPUBLIC OI' THE PHILIPPINLES ANID
THE GOVERNMENT OF THE REPUBLIC OIF SINGAPORE

The Government of the Republic of the Philippincs and  the
Government of the Republic of Singapore, hereinafier described as the
Contracting Partics,

Being partics to the Convention on International Civil Aviation and
the International Air Services Transit Agreement both openced for signature

at Chicago on the 7h day of December, 1944, and

Desiring to conclude an agreement for the purpose of establishing
and operating air services between and beyond their respective territorics,

‘_;4(_)
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[Hereby agrece as [ollows:
XXX
ART. 4
XXX
2. Fucl, lubricants, sparc parts, rcgular cquipment and aircrall storcs
introduced into, or taken on board aircraft in the territory of one Contracting
Party by, or on behalf of, a designated airline of the other Contracting Party
and intended solely for use in the operation of the agreed services shall, with
the exception of charges corresponding to the scrvice performed, be exempt
from the same customs dutics, inspection fees and other dutics or taxes
imposed in the territory of the first Contracting Party, cven when these
supplics are to be uscd on the parts of the journey performed over the territory
of the Contracting Party in which they arc introduced into or taken on board.
The materials referred to above may be required to be kept under customs
supervision and control.”
XXX

Morcover, the aforequoted Air Transport Agreement between the Philippines
and Singapore is not a mere moral obligation but creates a legally binding obligation
between the Philippines and Singapore. It forms part of the laws of the countrics
involved in accordance with most fundamental rule in international law, known as
pacta sunt servanda — international agreements must be performed in good [faith.

Hence, both partics must fulfill the obligations undertaken.
As 1o the last issuc, this Court has already resolved the same in CTA Case
No. 5382, promulgated June 7, 1999, entitled Silkair (Singapore) PTE, [.id. vs.

The Commissioner of Internal Revenue with Entry of Judgment dated June 235,

1999, anchored on factual circumstances on all fours with the instant petition. The
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Court in said casc ruled the last issue in the affirmative, that the petroleum products
purchascd by Petitioner {from PETRON arc not subject to excisc taxcs, thus:

“With rcgard to the third issuc, We also sce the matter as a fait
accompli.  Respondent’s BIR Ruling No. 339-92. likewise, unmistakably
acknowledged the representation of the Petitioner thercin through supporting
documents that the laws of Singapore exempt Philippine carricrs [rom similar
taxes on petroleum products sold to them. Again, Respondent is in clear
cstoppel.”

Clearly, We¢ find no compelling justification to deviate from the wisdom ol Our
decision in the aloresaid case, thus, the legal issucs having been scttled, what remains to
be resolved by the Court involves [actual matters and that 1s whether or not Petitioner has
established by evidence its claimed refund.

To support its claim for refund, Petitioner adduced in evidence, inter alia, various
ATAPLET’s — BIR IForm Nos. 2319A to 2319A-E to prove that PETRON Corp. remitted
to Respondent the excise taxes on the sale of jet fuel to Petitioner for the period July,
1996 to Deccember 1996 (Exhs. E to E-30); various Aviation Delivery Receipts/Invoices
and Cash Receipts 1ssucd by PETRON Corp. to Singapore Airlines (Exhs. D-34 to D-43-
22, inclusive), to prove that PETRON Corp. billed/charged and collected from Singapore
Airlines the excise taxes on its jet fuel purchases. Petitioner also presented the letier
dated Junc 16, 1992 of the General Manager in the Philippines of Singaporc Airlines
addressed to PETRON Corp. (Exh. H), to prove that (1) Singapore Airlines had ccased
operation in Cebu starting Junc 2, 1992 and that Pctitioner, its subsidiary airline will take
over its direct flight Singapore-Cebu-Singapore on the same date, (2) Singapore Airlines

requesicd PETRON Corp. to extend the same credit line to Petitioner from the said date
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and (3) before the exceution of the Sales Agreement between Silkair and PETRON Corp.
(Exh. G) which took cffect on January 1, 1995, PETRON Corp. was alrcady supplying
the jet fuel requirements of Petitioner since Junc 2, 1992 under the same credit line
previously extended to Singapore Airlines.

After a minutiose scrutiny of the evidence presented by Petitioner (Exhs. A to J-1,
inclusive) the Court finds the same sufficient to grant the relicf sought by Petitioner but in
a rcduced amount of P2,854,983.00, as this was the only amount duly supported by
Aviation Delivery Receipts/Invoices. The same amount was recommended [or refund by
the independent CP A who was commissioned by the Court on January 26, 1999 (Exh. D).

IN TIIE LIGIIT OF ALL TIIE FOREGOING., the instant petition for review is
PARTIALLY GRANTED. Respondent is hereby ORDERED to REFUND or ISSUE
a Tax Credit Certilicate to hercin petitioner in the amount of P2.854,983.00, representing
the latter’s excise taxes paid for the period July 1996 to December 1996. No costs.

SO ORDERED.

Associate J

WE CONCUR:

ERNESTO D. ACOSTA
Presiding Judge

(on lcave)
RAMON O. DE VEYRA
Associate Judge

o
JJ A
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CERTIFICATION

I hereby certify that this decision was reached after due consultation among the
members of the Court of Tax Appeals in accordance with Section 13, Article VIII of the
Constitution

Q\.A-A D' Q;_A/L

ERNESTO D. ACOSTA
Presiding Judge

‘J-Jﬂ



