REPUBLIC OF THE PHILIPPINES

COURT OF TAX APPEALS
QUEZON CITY

MANILA PENINSULA HOTEL, INC.
Fetitioner.,

versiieg - C.T.A. CASE NO. 2983

THE COMMISSIONER OF INTERNAL
REVENUE , IRV,
Fespondent. V5] /¢

This is a claim for the refund or credit of
the amount of PFL,9467,751.90 representing alleged
erroneous payment of caterer’'s tax imposed under
Section 191-A of the Tax Code as amended by
Republic Act No. 6110, for the sale of food,
beverage and tobacco by proprietors or operators of
restaurants, refreshment parlors and other places,
including clubs and caterers.

As was held by this Couwrt, in the case of
Manila Golf and Country Club, Inc. ve. Commissioner
of Internal Revenue, CTA Case No. 2630, promulgated
on March 30, 1977, Section 191-A of the Tax Code is
invalid, it having been vetoed by the Fresident on
August 4, 19469 and therefore the tases paid by
petitioner on food, beverages, and tobacco were

therefore erroneously paid.
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On Doteober 11, 1978, petitioner, through its
Aandttoras, filed with reapondent a claim for refund
or tas credit of the abovementioned alleged
frroneous payment of peroentage tares amounting to
F1LPA7,751.90, arrived at as followss

Amount of Tax
Arrt of Pusiness Fefundable/

e ot (Ouar e ) Tan Faid Creditable

AT e bobwr-Decembwy 172764 M VT4 TP0 60 116 406,80
b1 Jarmary-Harch 1977 AT ADEND 248, 265,49

o] Morch-done 1977 AR DT TR0 20077
o] July September 1977 TR, R B4 ,024.17
el Octobwr-Decemter 1977 Oy TAD BN A 674031
1 Jdanuary-Harch 1978 H14, 870,73 BN, 62.74

Tortal Fea7 _‘:—..’.::} 2762, 84 Fl *_(?‘7{’7 27 51 o ‘?U

In a letter dated (Ootober 160, 19780, respondent
deniocd petitioner’ & claim for vrefund or the credit,
which we guote as followns:

CECUF DY 1S P TITTNNS
FOGAUINEAT HO ORARMNL AT

FAWUANTHNAN NG RENMTNAS INTERNNG
Lungeod ng Cuezon

October 18, 1978

Bycip, Gorres, Velayo & Co.
H7LED Nyala Avenues
Matkati, Metro Manila

Attn.: Me. C. €., Gison
Tan Divisioan
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Gentlemens

With reference to the claim filed by
yeor an October 11, 1978 on hehalf of your
client, MANILA PEMIMSULA HOTEL, INC. for
ve fund of Pl ,,F67.731L.70 as alleged
crraneously collected caterer’'s tax for
the period from October, 17976 to March,
1778, inclusive, I have the honor to
inform you that the decision of the Court
of Tax Oppeals in the casme of  "Manila
Golf & Country Club ve. Comsmissioner of
Internal NMevenue " CLT.6H8. Case No. 2670
promalgated on farch 3O, 17977, which is
the leagal basis of youwr olaim, is not yet
final and executory inasmuach as an appeal
wam filed by this Office with the Supreme
Convect for the final re=olution of the
jesurs invelved in 3.1, Mo. LA7421.

Necordingly ., your  olaim for refund
i hereby denied and you are advised to
v e client to continue paying the

caterer’s tay uantil a final decision on
the satld case of Manila Bolf & Country

Club e, Commieedaner o f ITnternal
Mevenue, 3., e, 1.A7421% has heen

rendered.,

Very truly youre,

(CGD ) TERHARDO D, CoAReI10
Nt . Commilasioner of Internal
MMevenue

TON CHELLO--N1OLA—N-T
Conaidering that due to the constant

postponements at the instance of either or both
parties to awalt the adjudication by the Supreme
Court of a case involving & similar issue on the

cna il cAase of Commissioner of Internal FRevenue
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veer ane Hanila Golf Clabh, Inc. et. al., 6., Mo.
Loa7za21, Oy Case Flo. 2670 on appeal since December
B, 1977 thizs Court reasolved to archive the =said
caee on Mareh 31, 19879,

The Supreme Cowrt have =ince decided the case
of Manila Golf and Countyy Cluab, Inc., 6.R. No.

L=a7a421 in  favowr  of rvespondent, Commiessioner  of

=

Internal  Revenwe  on May 14, P, veversinag Us

thevrefore, in aadd O Coame Mo, 26700, The Supreme
Covrt he e thioess

The petition nowu bhefore s presents
S identiocal et oy e vihiet hey the
presidential velto refervred to the entire
section o merely teo the itoposition of
POYo bay o on agross receipts of operators ov
promrictors of restarants,. refreshments
o lew e, brvavy s anr other  eatbting nrlaces
vhich are maintained within the premises
o Coompenanyed o f ) hoted, morbed or
preses b o, e frronee t o the Mamila
Hootel oase, therefore.s miaht have  heen
cufficient to dicspoase of  this petition
werre it not for the position of the CTNH
that o ohief execuative bas o power to
verbkoy part o af any ttem dn oo hills edbther he
verboes  an o epbtive spetion o approves it
but ot a fraction thereof.

Flesr e i private reepondent, Manila

Bl f R Country  Cluaby, Inc. is non-stoock
corpoaration., True, it maintainag a qgolf

course and operates a clubbouse with a
lounge, bar  and dining room, but these
facilities are for the exclusive use of

its membera and accompanied guests, and
it charges on cost-plus-expense basis.

Ae much, it claims 1t should have been
evempt Trom payment  of privilege tares
were 1t pot for the last paragraph of
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Qeeticog 12100 of o, Mol &0, aotherwuise
ey ae the "y baaees Pave bava Sevebion
1204 resagss

T 1Y, Caterer., N
caterer ' = ta e hereby imposed
as follovess

1Y U proprietaores o
operator s o f restaurantes,

e freshiment parleors and otheor
cating places, incluading olubs,
and catereva, three per cent of
thedr groas receiplbs,

MDY Oy propriotors oy
operatores of restatgante, bhars,
cafes and obthey eatinn placee,
including cluhe, vthey e of e
il ened epviy b fermented
Tieprores, o wines  are served,
threo  pereoent of thedir Qrose
rerceipte from male of  {food o
vrerfreoshments and sewven per cent

of  their frnee rereeints from
ey ] g o f hient 11 1eved ririte,
fermenteod T iouun e o wines,
Friey mete oof commeroial dnvoices
oy receinte oeriol ity nombered
in doaplicate ehya bz
sevpvar abe sy prepared and iesaed,
ey feywye male o poe e bypesry b
cersert,  and oot ey foy each
ey ) e e~ f et i) Yed iyl te,
fevemesty beved Tiopuumy o o Wi
e, bhey ortoinale of  the
Tnverices ol receiphe o bre
eyl to the purchaser or

e bomeny .

TEY On proprietores or
operators o f restaurantes,
refreshment parlors, bars,

cafes and other eating places
vhich are maintained within the
premises o o ompound of a
hotel motel ., resthouse.,
covkpit., race track, jai-alai,
rahbharet niaht or day oclub by
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means oof  a connecting door o
AR tvienty P cent of
their groess receipte.

2]

"Where  the establishments

are operated (i maintained
by o lube o f ATy bind or
nature (irresprctive of the

diaponsition of their net income
and whether or ot they cater
erxclusively to meombers or their

aueste) the keepers of the
eatablishments  ahall pay the
corresponding tax at the rvate
fined above " funderecoring

(IR

Flepublic Aot Moo &L took effect on

September: 1, L7747, Fty thie virtue,
petitionmer arsesased the olub fixved tanes
A operators o f el f Linke ared
et ants, ared alen pereen bage taux
(caterer’ s tax)y for ibs sale of foode and
fermepted  lTinquare/wines  for the period
covering Septembery Y947 to December 1970
in the amount of PPEROH0 .96, The olub

rrotested olaiming the asecessment to be
vit thoat hasde heomuanme Section AZ vias
vertoed by the Precsident HMarvrcos., The veto
meosaage rerads

R TA LA T A M TATN ]
Manila

Auaguet 4, 19479

"Gentlemen of the House
of Representatives:

"I hawve the honor to
inform you that I have this
tlay =igned H.R., No. 17839,
entitled:

AN NACT ARMENDIMG
CERTAIN FROVISIONS
OF  THE NATIONMAL TMNTERMAL.
FEVEMUE CODE, NS AMENMDED’

quf
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b oy toourist
intlvem broy, Ay e
resby aitned conadder -

inn that R hig

por b e o f heat el

oy nings rOme s from

foyevd sale. yrr

"YThies il [ e,

178079, haae beocowse Republic Act
Mor. &HL10

"eapectfal ly,

TOREDY TTERDINAMD L. MARCOS
Tundervecrring ounre

The protestation of the oclubh wasg
denied by the petitioner who maintaine
that Section 42 wa= nnot entirely vetoed
bt merely the wordes "hotels, motels,
reathouses’ an the ogrouand that it might
vestrain the development of hotels wohich
i essmential to the towrism industry.
Thiz di= in fact wa= the position of the
Heovamer Ways and  Means Committes  which
reparted, too vty

"When Conaress decided to

eplit Gection 1791 into twe
pay by e tdealing with
contyactors, aned the other

tdealing with  those  who  serve
food and drinbke, the intention
vwas to classifly and to foprove.
Uhile the Congress expanded the
caoveragqe of hoth 191 and 1910,
it alen provided for certain

exrmp b ions. The veto message
RS to object certain
additions to 171N, Hhat
additions Are objectionables

can he gleaned from the reasons
given: a ageneral reason that
this sort of tax is passed on
te the consuming public, and a
particulaar reason that hotel
developments, so essential  to
the tourist industry, may be
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resty atned, Thease reagons have
hererny tabien tevepe b herys in the
interpretation=s o f thes veto
mexermaeyer aned the deletions of
=1 h entery priars As are
coanneo tod viith the tourist
industry e therefore been

vecommended .

"To interpret the veto
measage obtherwies would resalt
in  the exemption of entities=

already subiject of  btas. This
viet bl hey aheardd . Uhere the

Congrees wanteod to evempt, it
was  so provided din the bill.
Uhile the FPrecident may veto
any ditem or items in oa revenue
hill, the conmntituation does not
aive him bthe pouer bto repeal an

edietbting bta, (?nd Indorsement
cdev b el Decembyey 7 1967,

Chadirman  on Ways and Means,
Gixth Congress of the Republic

of the Mhil) (Fyhe, 14, p.
an, I, orec.) " (pp. 2021,

ol o)

Tt [BIalat by reAason o f this
interpretation of the Committes that R.O.
Pler, LA vwas published in Volume &H46. Mo,
19, p. 4331 of the Official Garette (May
1, 1770) in such a way that Section 19164
vas  included  in the text save for the
viordes "hotels, motele, resthouses.”

e already mentbtioned, the Court of
Tere Apperals, uapon petition by the club,
austained the latter’'s position vreasoning
that the veto message was  clear and
unqualified, as in fact 1t wasz confirmed

thr ee years later, after mueh
controversy, bry the Office of the

Fresident, thus:

"My, Antero M. Sison, Jv,
San Martin Puilding. 1764,
Y. Mabini, .00 Rox 27286
Manila, Fhilippines
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"Dear Sy s
it ¢

letter daterd
wiieh to

A2 [which

infea
contains

10

cference
Juedy 1A,
m oyt that
S,

to Yo
1272 we
Section

1910

af Housme bhill Koo 27879, now
.M. &H110 Vi one of the
Sectkions vertoed by the
Freastdent in his wrto meacssage
dated Nuguet 1, 1947, vetoling
certain sectione of  the said

pevenue bhill .,

PGED LY TTe
Mreosidential
(. 47,

ez
alyeady

mesntione
ruled tha
referred mey ey
hotels, motels

vatmyer ' o Yo 818

vihirl e eseres bdom . (&3
Aalao, the OT0n opid
centled not veto wor

01

anel

Yery Truly Yours,

w NEUITRTE o 317,
Staff Neasistant!

el Lev)

o earlier, Wes have

t the presidential veto
Loy the inclusion of
reasthouses in the 20V
aclet hut ot to the

b, as mentioned ear lier
et that thre President
e or phrases in oa bill

bt oanly oy entive dtem, Obviously, what
the I meant by "item” was an entire
e b o . e doy not ageee, Hut  even
anesuming it to be e, it wounld alzo be to
pebtiticoner o focor, The dineffectual veto
by e Fresident v ender eod the viho e
sectinn LT N as ot having heen vetoed
Al Aty oand ibt, therefore, bhecame law as
arn unconetitutional  veto has no effect

vihatooever,
o [ LI Valerin "
17464, SCHRA 1848)

Vow

11

However,
Solicitor General
his amsociates
meortele ancd e
caterer’ s tan by
themee lves within

( Qegy

bl

that

Elrctronics
L=20740, June 30,

Bolinao
Moy

agree with then
Fatelito Mendora and
inclusion of hotels,
thouses in the 20U
arbet Are Y1thtems® in
the meaning of Sec. 20

4o
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(%Y, Nt VD oef the 19F% Conshtitation

vihiich, therefore., the President hiase bthe
Py bey e bon, N "item”  dAn A revenue
i1l does nobt refer bto o oan o entivre section
impa=ing a particular lind of  tax, but
rather bta the =ubject of the tay and the
taye rate. In the portion of a revenue
tri 1l whichy Aartual 1y imposee A bas, A
s tion ldentifies the tan enumerates the
pereons liable therefor with the
corvreaprnding base o rate, To construe the

v "item”  me peferying to the whole

e tion vonld tie the Mrestdent ' s hand

in

v hoereinng either by appr oave the whole
mection at the eupense of Aalso approving
mn vy Len oy thewvesin whict e deemes
ttnaceeptable o veto the entire esection

At thes (R alou R Rl of foregoing

the

callection of the Find of tay altogether,
The evil which was =eoght to he prevented

in agiving  the president  the power

the

dicappyroye theme dn a revenue bBill o weould
b sy pe bt e vendering that povier
inutilte (Bee Commeonvealth ev rel. Ellkin

.o Ty e bt 19%  Fa, lAL, G5 LN
oot iy,

e aceordingly hold petitioner not entitled to

the eolnim for the refund o credit of the

LA, 75,70 anm caterer’ s koo,

MIEREIFORE, the claim for judicial refund

tan rredit hy petitioner of the amount

PL,.767.751.90 is herpby denied,
Hith costs agninst petitioner.

S0 ORDERED.

Muezon City, Metro Manila, 0Oc t(':vh/ 14,

CONSTANTE £. RONQUIN

Aamer t

19790,

ﬁés;mc: tate Judge

of

or

of
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T CONeL s

é@y&’

— N EX] 7. RFYFP
Neceonciate Judge

TR T R F X AT NAT EOmM

T hereby certify that this decision viae
reached after dae consualbtation between the members

of the Cowurt of Taw AOppeals in accordance with

SQection 13, Articlie VYIIT of the Cmnﬁi}}mtion.

71y .,
(9 nrv/an €. RONAUIM
Arﬁmtlatm Judae
gﬁﬁtt ot Tax Appeals

/
s
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