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DELAR CONSULTANCY SERVICES, INC.,
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This is an appcal from the decision of thoe

c
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smmissioner of Internal Revaenue dated Novembesr 8.
1552 denying the protest of petitioner Delar Con-

sultancy Services, Inc. holding the latter

dependent contracteor under Section 121 (now
20Z) of the Netiopel Internal Revenue Ceode, as

amended, and subljecting it to the liability of

B46,243.21 as ds

(D

ficiency contracior's tax, inclusive

of surcharge, interest and compromise penalty for
the vyear 1977.

Respendent Commissioner of Internal Rovenue
assessed potigloner Delar Consultancy Servi

the sum of $16,243.21 as contractors Lax, i1nhclutive
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of surcharges, interest and compromise penalty for
the year 1977 under Section 191 (now Section 2035)

of the Tax Ccde, as amended, for engaging 1n con-

sultancy services whose primary activity 1is the

conducting of seminars and lectures, comput

Qo as
follows:

Gross taxabla receipts per return B -~

Adjustments ‘ -
To:zal taxable receipts per field audit 8478,724.50
3% contractor's tax due thereon 14,361.74

Less: Tax aliready raid -
Daficiency contractor's tax duec B 14,361,744
Plus: 75% surcharge 10,771.31
Interest (1977 to 12-15-(2) 20,810.16
Compromise penalty late payment 300.00
Total amcunt due and collectible B 46,243,721

Petiticner on January 18, 1983 protested the
assessment based on two (2) previous BIR Rulings

{BIR Rulings dated Wovember 6, 1973 and January 9,

1974) admitted in paragraph 2 cf Answer of respendent,

and wherein the latter ruled that:

"That on January 18, 1982, petitioner
througbh its external aud 1t v filed a protest
letter contesting the assessment made by
Respendent's Regional Director on the ground

)
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that in its two previous BIR Rulings which
are applicable to the case at bar Responders
ruled the folleowing:

-+

"A management and technical consultant

is an independent contractor subject

to the fixed and percentage taxes.m How-
ever, a person giving lectures and con-
ducting seminars for a fee does not
constitute him an independent contracior
“or_purposes of the percentage tax." (BIR
Ruling dated November 6, 1973). "A person
giving lectures and conducting seminars
for a fee does not constitute him an inde-
pendent contiacter for purposces of the
sercentage tax imposed by Section 191 (now
Section 205) of the Tax Code. IHowever,
all income or earnings derived from such
seminars are subject to incoeme tax" (BIR
Ruling dated January 9, 1974).

Copies of said rulings are hareto attached and
made an integral parts of this Petiticn as
Annexes "B" and "B-1"

Cn Jenuary 16, 1984, petitioner received a letter
from respondent denying the protest and considering
petitioner as independent contractor under Secticn 205
of the Tax Code and BIR Ruling No. 205-00-80-223-%1
dated November 11, 1981 and insicted that petitioner
pay the deficiency contractor's tax of B46,243.21,
inclusive of surcharges, interest and compromise
penalty.

Herce, petitioner appealed.
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The only issue in this case is whether petitioner
is liabhle for the deficiency contractor's tax of
PAG,243.21, inclusive of surcharge, interest and
comprcemise penalty for the year 1977.

It is contended vigorously by petitioner that 1t
is not liable since the ruling of respendent Commisz-
sioner of Internal ERevenue dated November 11, 1981
cannot be made to apply retrcactively to ccver the ~case
of petitioner f£or its alleged deficiency contractor's
tax for 1977. On the other hand, rezspondent contonds
ctherwise. We are in full accord with the conternition

of petitioner. It is to be noted that the deficicncy

centractor's tax liability of ¥45,243.21, inclucive
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erest and compromise penalty of peti-
tioner was allegedly due for the year 1977. Tne law
then in force is Section 191 (now Section 205) of the

National Internal Revenue Cod which rrovides

o
0]

follcws:

SEC. 191. Contractors, proprietors ov
cperators of dockyards, and others.~ A

contractor's tax of three per cent of gross
receipts is hereby imposed cn the following:

Pl

(1) General engineering, general
building, and specialty contractors as
cgefined in Republic Act Numbered Foux
thousand five hundred sixty-six;

(2) Filling, demolition and salvage
work contractors; and proprietors or
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operators of mwﬂp drilling apparatus;
(3) Proprietors or cperatos of dock-

(ﬁ) Persons engaged in the intall-

%

ation of water system, and gas or electric
light, heat, or power;

(%) Proprietors or operators of smelt-
ing plants, engraving plants, plating
establishments, and plastic lamination
establishments;

(6) Proprietors or cperatos of estab-
ments for upholstering, washing or
sing of motor vehicles, vulcanizing,
Pping and Lattery charging;

(7) Prcoprietors or operators of

o b 4

‘establishments for planing or surfacing and
recutting of lumber, and sawmills under
canLa“t to saw or cut logs belodnging to
othe

ot
,’

(8) Preprietors or operators of dry-
cleaning or dyeing establishments, steam
laundries, and laundries using washing

s
machines;

(9) Propriﬂfor or owners cf shops
for the rep vir of any kind of bicycles or
vehicles, chanical and electrical devices,
instrumonts, apparatus, or furniture and

choe repairing by machine or any mechanical
ontrivance;

(10) Proprictors or operators of
e"Fabllshmen cs or lots for parking pur-
Pose

p]

(li) Propric
tailorshops, drc

hattecrs, beauty p

tOLS or operators of
hops, milliners and
rlers, barbershops,
rmassage clinics, sauna, turkish and swedish
bath, slenderizing and body building caloons
and similar establicshments, photcgraphic
studios, and funeral parlors;

(12) Proprietors or operators of hotels,
motels, and lodging houses;

(13) Proprietors or operators of arrastre
ard stevedoring, warehocusing, or forwardin
ablishments;

-
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fo)}

(14) Registered master plumber, smiths,
and house or sign painters;

(15) Printers, bookbinders, lLitho~
graphers and publishers except those
engaged in the publication or printing
and publiceation of any newspaper, magazine,
review or bulletin which appears at rﬂjulaL

intervals, with fixed prices for subsciip-
tionand sale and which is not dev~oted
principally to the publication of adver-
tisements;

{(16) Business agents and other inde-
LcndCﬂt contractors except persons,

associations and corpoeorations under con-
tract for embroidery and apparel for
export, as well as their agents and con-
tractors and except gross receipts of or
from a piloneer industry registerced with
the Board of Investments under the pro-
visions of Republic Act Numbered Tive
thousand one hundred and eighty-six;

(17) Lessors of personal picperty.

The term "independent contractors”
includes persons (ﬂurlchal or naturail)
not enumerated above (but not including
individuals subject to the occupation tax
under Section 182(h) of this Code) whosge
activity consists essentially of the sale
of all kinds of services for a fee regard-
iless of whether or not the performance
of the service calls for the exercise ox
use o:i the physical or mental faculties
of such contractors or their employees.
(As amended by Presidential Decree No. 69.)

The term "independent contractor"
sitall not include rogional or area head-
quarters established in the Philippines
by multinational corporations, including
their alien executives, and which hsad-
juarters 4o not earn or derive income from

be Philippines and which act as super-
isory, communlcations and ccordinating

o
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centers for their affiliates, subsidiaries
or branches in the Asia-Pacific Region.
{(As added by Presidential Decree NWNo. 2183,
June 16, 19273.)

and which was enforced in the sense that, as per two (2)

assessment rulings cf the Commissioner of Internal

Revaenue as of MNovember 6, 1973 and January 9, 1874,

(

those taxpayers conducting lectures and seminars for
a fee do not make them independent contractors sub-
ject to contractor's tax. Conzequently, the activity
of petitioner cof engaging in consultancy seminars

ond whose primary activity is the ceanducting of
seminars and lectures in 1977 is not subject to con-
tracter's tax for which we so hold.

The contention of respondent Commissioner of
Internal Revenue that petitioner is subject to con-
tractor's tax under his Ruling dated November 11,
1981, arrived at almost 4 years from the date of the
questioned activity of giving lectures and semina:rs,
tcgether with his decision to this effect on January 16,
19684, cr roughly 7 years later, is to retroactively

apply its ruling of November 11, 1981 to the activity

cf giving seminars and lectures in ¢uestion. It has

224



been held decidedly by the Supreme Court, in a case

penned by Mr. Justice Claudio Techankece, now Chiel

¥

Justice of the Supreme Court of the Philippines, that
Rulings and Circulars promulgated by the Commissicner
of Internal Revenue, such as the Ruling of Novembor
11, 1981, cannot have any retroactive appllcation
becauze to do so will, like in this case, prejudice

taxpayers. (ABS~CBN Broadcasting Corp. vs,. Court of

=

Tax Appeals and Comm. of Int. Rev., G.R. L-52306,
Oct. 23, 1981; sce also Mega General Merchandising

Corp,., vs. Comm. of Int. Rev., CTA Casec Ho. 30878,

Moreover, the provision of law applicable in
1977, the year in gucstion, is Section 191 of the
National Internal Revenue Code, as amecnded by Presi-
dential Decree No. 69, the Omnibus Tax Law of 1977,
and this provision has remained unchanged is
a clear indicaticen that the executive construction
in the BIR Rulings dated November 6, 1973 and January
9, 1974 of respondent Commissioner of Intermal Revenue

that the activity of conducting lectures and seminars

of taxpayers is nou subject to contractor's tax unday
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Secticn 191 of the National Internal Revenue Ccde

P

was adopted. soe Alewander Howden & Co., Ltd. vs.

—~

Coll. of Int. Rev., 13 8CRA 601, cited in Mega
General Menchandising Corp. vs. Comm. of Int. Rev.,
op. ¢it,)

i

WHEREFORE, in view of the foregoing, the decision

n
n
x'.)

appealed from assessing petitioner Delar Consultancy

Services, Inc. deficlency contractor's tax in the sum
of B4a6,243.21, inclusive of surcharges, interaest,

and compromise penalty for 1977 is hereby set aside.

«

Jithout pronouncement as to costs.
50 ORDIERLD,

Quezon City, Metro Manila, Octobersl, 1986,

' %%93 2

CQ&”T“”TF CA ROMQUIN
Associate Judge

Wi COUCUR:
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é%QMVQQIZé /Qﬁ
AMANTE g}iL

Presidiyg Judge
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