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On April 18, 2011, f itioner received from respondent
a reliminary Assessment Notice (PAN) for deficiency VAT for
calendar year 2008 in the amount of P332,449,309.85,
Aclusive of penalties and surcharges.?

Subsequently or on May 18, 2011, petitioner received
another assessm - from respondent for deficiency VAT in
the amount of P337,911,970.96, inclusive of surcharges and
interest.’> The sai assessment was based on responder 's
position that the tax base of HMOs for \V ' T purposes shall be
the gross receipts without any deduction for medical
utilization, viz., medical and dental fees, hospital bills,
laboratory fees, professional fees, etc.!* TI assessment
based on purporte = gross receipts not subjected to VAT or
exempts sales per VAT returns pertains to petitioner’s
deductions or exc isions from its gross receipts of medical
utilization expenses like medical and dental fees, hospital
bills, laboratory { 3, professional fees, etc.'”

On June 17, "911, petitioner filed its protest!® against
the subject assessment issued pursuant to Section 228 of
the Tax Code.!’

On July 7, 2011, petitioner received respondent’s let :r
da 4 June 28, 2011 informing it that its prol st as well as
the case docket would be forwarded to Revenue District
Office (RDO) No. 47 for further evaluation and action.'®

On August 8, 2011, petitioner received from
respondent, through BIR RDO No. 47, a letter dated ugust
3, 2011 on the indorsement of the case to certain revenue
officers for further evaluation.'®

On August 16, 2011, petitioner submitted the pertinent
documents to substanti :e its protest.?°

12 par, 1 (xi), JSF, docket, p. 297.

13 par. 1 (xii), JSF, docket, pp. 297-298.

% par. 1 (xvi), JSF, docket, p. 298.

5 par. 1 (xvii), JSF, docket, p. 299.

16 Exhibit “1”.

7 par. 1 (xiii), JSF, docket, p. 298.

18 par. 1 (xiv), ibid.

9 par. 1 (xv), docket, p. 298.

20 par, 11, Petition for Review, docket, p. 11; Exhibit “J".
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The witr s3s further clarified that gross receipts
accc ding to the BIR ruling represents gross receipts from
customers net of the amount earmarked from medical
services, which according to industry practice is eic¢ ty
percent (80%) of all premiums. Respondent based its
assessment against petitioner on the total premium without
any deduction ignoring BIR ruling that it should only be
twenty percent (20%) of the total amount of premium.

Only petitioner presented evidence.’® Respondent
opted not to present any.’®* On May 6, 2013, the case was
st mitted for decision with petitioner’'s memorandum,*° sans
any from respondent, ¢ ;pite the opportunity granted.

On " ugust 13, 2013, petitioner fi' 1 an Omnibus Motion
(to Re-open Trial and to Appoint an ICPA)*' to which
respondent filed Comment/Opposition on October 1, 2013.
The Court denied the motion for lack of merit on October 30,
2013.

The parties raise both factual and legal issues which
were reduced into the following main issues as defined in the
Pre-Trial Order, to wit:*2

1. Whether or not the subject tax
assessment, especially anent the VAT
assessm 1t on gross receipts not subjected
to VAT or exempts sales per VAT returns
which refers to deductions or exclusions to
gross | :eipts for medical utilization
expenses such as medical and dental fees,

.., is invalid for violation of the relevant
provisions on VAT of the Tax Code and
other related tax issuances/authorities; /

3 Docket, pp. 518-519.

39 Minutes of Hearing dated March 18, 2013, docket, p. 525.

0 Docket, pp. 529-562.

*! Docket, pp. 567-572.

*2 Issues Defined by the Court, Pre-Trial Order, docket, p. 309.
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2. Whether or not HMOs gross
receipts for purposes of VAT computation
shall be the total amount of money or its

juivalent representing the service fee
actually or constructively received during
the taxable period, undiminished by any
amount paid or payable to
owners/operators of hospitals, clinics and
medical and dental practitioners.

T IN

As in other assessment cases, the timeliness of the
filing of the petition for review must first be ascertained.

Section 228 of the National Internal Revenue Code
(NIRC) of 1997, relevantly states, thus:

Sec. 228. Protesting Assessment. -
When the Commissioner or his duly
authorized representative finds that proper
taxes should be assessed, he shall first
notify the taxpayer of his findings:
Provided, however, That a preassessment
notice shall not be required in the following
cases:

XXX XXX XXX

The taxpayers shall be informed in
writing of the law and the facts on which
the assessment is made; otherwise, the
assessment shall be void.

Within a period to be prescribed by
implementing rules and regulations, the
taxpayer shall be required to respond to
said notice. If tr taxpayer fails to
respond, the Commissioner or his duly
authorized representative shall issue an
assessment based on his findings.
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Such assessment may be protested
administratively by filing a request for
reconsideration or | n\ stigation within
thirty (30) days from receipt of the
assessment in such form and manr - as
may be prescribed by implementing rules
and regulations. Within sixty (60) days
from filing of the protest, all relevant
supporting documents shall have been
submitted; otherwise, the assessment shall
become final.

If the protest is denied in whole or in
part, or is not acted upon within one
hundred eighty (180) days from submission
of documents, the taxpayer adversely
affected by the decision or inaction may
appeal to the Court of Tax Appeals within
thirty (30) days from receipt of the said
decision, or from the lapse of the one
hundre * eighty (180)-day peric "
otherwise, the decision shall become final,
executory and demandable.

It was stipulated that petitioner received the Formal
As¢ ssment Notice on May 18, 2011.*3 Petitioner filed its
prc¢ est with BIR Revenue Region No. 8 RDO No. 47* on
June 17, 2011, or within thirty (30) days from such receipt
in compliance with the above provision.

On Auc¢ st 16, 2011, or within the 60-day period
prescribed under Section 228, petitioner submitted
documents to substantiate its protest. From August 16,
11, respondent had 180 days or until February 12, 2012,
to act on petitioner’s protest. On March 2, 2012, petitioner
rece ved respondent’s letter dated February 21, 2012
denying its pro' st and reiterating the assailed assessment.
From receipt of such denial, petitioner had 30 days or until
April * 791 within which to »>peal to the CTA. Thus, the
instant Petition for Review was seasonably filed with the
Court on March 13, 2012.

43 Exhibit “H-1".
44 Exhibit “1".
45 Exhibit “J”.

/
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On the alleged prescription of the assessment, Section
203 of the NIRC, as amended, is instructive, viz.,:

Sec. 203. Period of Limitation Upon
Assessment and Collection. - Except as
provided in Section 222, internal revenue
taxes shall be assessed within three (3)
years after the last day prescribed by law
for the filing of the return, and no
proceeding in court without assessment for
the collection of such taxes shall be begun
after the expiration of such period:
Provided, That in a case where a return is
filed beyond the period prescribed by law,
the three (3)-year period shall be counted
from the day the return was filed. For
purposes of this Section, a return filed
before the last day prescribed by law for
the filing thereof shall be considered as
filed on such last day.

In relation thereto, Section 114 (A) of the NIRC,
amended, provides:

Sec. 114. Return and Payment of
Value-added Tax. -

(A) In General. - Every person liable
to pay the value-added tax imposed under
this Title shall file a quarterly return of the
amount of his gross sales or receipts within
twenty-five (25) days following the close of
each taxable quarter prescribed for each
taxpayer: Provided, however, That VAT-
registered persons shall pay the value-
added tax on a monthly basis.

Based on the foregoing provisions, respondent h ;
three (3) years within which to issue an assessment against
a registered VAT taxpayer such as petitioner. The said 3-
ye - period is reckoned from the period fixed by law for the
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filing of tt tax 1 :urn, which is twenty five (25) ' ays
llowing tt close of each taxable quar -. Hence, if the
return is filed earlier than the last day allowed by law, the
period to assess shall still be coun' 1 from the last day
prescribed by law »>r filing of the return. However, if the
return is filed beyond the prescribed period, tt 3-year
period commences from the day the return is filed.*®

The BIR record shows that petitioner filed its quarterly
VAT return on the following dates:

- _ Da’ of i
15t Nuarter April 24, 2uus - April 25, 2U11
2 Ciarrer July 25, 2008%8 July 25, 2011
3™ Quarter October 27, 2008* October 27, 2011
4™ Quarter lanuary 26, 2009°° March 29, 2012

Clear from the foregoing that the right of the
respondent to assess petitioner for deficiency VAT had
prescribed with respect to the 1% quarter of CY 2008 since
fle Formal ~ssessment Notice was received by petitioner
only on May 18, 2011. However, the assessment for
deficiency VAT for the 2™ to 4™ quarters of CY 2008 were
timely issued by respondent.

On the first main issue, respondent assessed petitioner
of deficiency VAT for CY 2008 in the aggregate amount of
- 337,911,970.96, inclusive of interest and compromise
penalty.

Respondent claims that petitioner’s receif 3, amounting
to P1,536,175,623.10, should be subject to VAT as
prescribed under Section 108 of the NIRC, as amended, in
relation to Section 4. 108-3 (k) of Revenue Regulations (RR)
16-05 which states as follows: /

46 Commissioner of Internal Revenue vs. FMF Development Corporation, G.R. No. 167765,
June 30, 2008.

47 BIR records, p. 544.

48 BIR records, p. 550.

9 BIR records, p. 556.

50 BIR records, p. 562.
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xxX HMQ'’s gross receipts shall be the
total amount of money or its equivalent
representing the service fee actually or
constructively received during the taxable
[ ~-iod for the services performed or to be
performed for another person, excluding
the value added tax. The compensation for
their services representing their service
fee, is presumed to be the total amount
received as enrollment fee from their
members plus other charges received.

Petitioner however contends that the assessment is
patently inconsis 1t with Revenue Regulation No. ~-2007
and in defiance of BIR Ruling DA-(VAT-026)-375-08 and
other relevant revenue issuances on the determination of
gross receipts of F 10s for purposes of VAT, which allows
the exclusion of tt amounts earmarked for payment to
unrelated third party or received as reimbursement for
advance payment on behalf of another which do not redound
to the benefit of the payor, such as those allotted by the
HMO as payment for their medical utilization expenses. In
other words, the assessment should not have considered the
eighty percent (80%) of its enrollment fees or premiums
part of its gross receipts for purposes of VAT as it was
earmarked for unrelated third parties as payment for
rdical utilization expenses.

The Court is not convinc 1.

No  the definition of - in the last
paragraph of Section 108 (A)(8) of the National Internal
Revenue Code of 1997, as amended. i £ is

defined therein as "“the total amount of money or its
eq' valent representing the contract price, compensation,
service fee, rental or royalty, including the amount charged
for materials supplied with the services and deposits and
advance payments actually or constructively received during
the taxable quarter for the services performed or to be
performed for another person, excluding value-added tax.”

/
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Similarly, unc¢ - Revenue Regulations No. 16-2005
implementing Title IV (Value-Added Tax) of the Tax Code,
the term re 2i Is is defined as “the total amount of
money or its equivalent representing the contract price,
compensation, service fee, rental or royalty, including the
amount charged for materials supplied with the services and
deposits applied as payments for services rendered and
- dvance payments actually or constructively received during
the taxable [ -iod for the services performed or to be
pe »rmed for another person, excluding the VAT.”

Subsequently, Revenue Regulations T[>, ~-2007
amended certain provisions of Revent Regulations No. 16-
2005, defining gross receipts®! as follows:

- 0SS

. s r the

total amount of money or its equivalent
representing the contract price,

compensation, service fee, rental or
royalty, including the amount charged for
materials supplied with the services and
deposits applied as payments for services
rendered and advance payments actually
or constructively received during the
taxable period for the services performed
or to be performed for another person,
excluding the VAT, except those amounts
earmarked for payment to unrelated third
(3" party or received as reimbursement
for advance payment on behalf of another
which do not redound to the benefit of the
payor.

A paymr 1t is a payment to a third
(3" party if the same is made to settle an
obligation of another person, e.g.,
customer or client, to the said third party,
which obligation is evidenced by the sales
invoice/official receipt issued by said third
party to the obligor/debtor (e.g., customer/
or client of the payor of the obligation).

51 Section 11 of Revenue Regulations No. 4-2007.
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equivalent repi senting the service fee
actually or constructively rec ved
during the taxable period for the
services performed or to be performed
for anot 2r person, excluding the value
added tax. The compensation for their
services | Jresenting their service fe
is presumed to be the total amount
received as enroliment fee from their
m  mnbers plus other charges recein 1

On the other hand, petitioner, in its Protest Letter®’
dated Jur 17, 2011, argL. ; that as an HMO, it merely
arranges for coverage of designated managed care services
needed by plan members for fixed prepaid membership = 3s,
and for a specified period of time. Invoking RR No. "-2007,
petitioner argues that gross receipts earmarked for payment
to unrelated third party or received as reimbursement for
advance payment on behalf of another which does not
redound to tt benefit of the payor, should not be subjected
to VAT.

The Court is not persuaded.

It is settled that the provision of Section 4.108-3(k) of
the Revenue Regulations 16-2005 should be applied in this
case, which states that petitioner’'s gross receipts shall be
tt  total amount of money or its equivalent representing the
service fee actually or constructively received during the
te able period for the services performed or to be performed
for anott - person, excluding the value-added tax. The
Court emphasizes hat Section 10 of RR No. 4-2007 has
amended Section ~ 108-3(e), (f), (h), (i) of RR No. 16-2005,
but not Section 4.108-3(k) of the latter. Thus, the definitions
of health maintenance organizations and their gross receipts
stal 1 in RR No. 16-2005 shall be applied. Consequently,
petitioner’s sales treated as VAT exempt shall be subjected
to VAT at 12% rate.

&3 Exhibit “1”, Docket, pp. 474-491.

J
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In addition, petitioner is 1 Y (a)
Deficiency interest at the rate of twenty percent (20%) per
annum on the basic deficiency VAT of £24,476,512.77,
£39,747,965.34, and P61,501,725.47 for the 2", 3" and 4"
¢ -ters, respectiv y, computed from July 25, 2008,
October 25, 2008 and January 25, 2009, resg :tively, until
full payment thereof pursuant to Section 249(B) of the NIRC
of 1997, as amended; (b) Delinquency interest at the rate of
tw 1ty percent (20%) per annum on the total deficiency
taxes of P157,157,754.47 representing basic deficiency VAT
of P125,726,203.58 and 25% surcharge of #31,431,550.89
computed from April 30, 2012°%* until full payment thereof
pursuant to Section 249(C)(3) of the NIRC of 1997, as
amended.

E
~SPE R. FABON-VICTORINO
Associate Justice
We Concur:
(ON LEAVE)
LOVELL R. E JTISTA MA. BELEN ' R! IGPIS-L] AN
Assocjate Justice Associate Justice

I attest n1at the conclusions in the above Decision were
reached in consultation before the case was assigned to the
writ - of the opinion of the Court’s Division.

/ﬁ/

/

/
LOVELL R. BAUTISTA
Chairperson

54 Due date per FDDA, Exhibit “L".
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“ER1

Pursuant to Section 13 of Al cle VIII of the
Cons¢ tution, and the Division’s Chairperson’s :test :ion, it
is hereby ¢ -tified that the conclusions in the above Decision
were reached in consultation before the case was assigned
to the writer of the opinion of the Court’s ™vision.

R N G. O™ ROSARIO
Presiding Justice



