QREPUBLIC OF (HE PHILIPAINES
COURT OF TAX APPEALS
QUEZON CITY

‘///;OURS SPECIALISTS, INC.,
Petitioner,

- versus - C.T.A. CASE NO. 3530
COMMISSIONER OF INTERNAL
REVENUE, ,
Respondent. v
X = = = = = = = = = = = X %QS

DECISTIO ON

This is a petition for review of the decision
of respondent Commissioner of Internal Revenue hold-
ing petitioner Tours Specialists, Inc. liable for
the amounts of 2495,333.97,.é142,420.32 and B127,686.00
or a total of B765,440.40 as deficiency income tax for
the years 1974, 1975 and 1976, respectively.

Petitioner is a corporation duly organized and
existing under the laws of the Philippines, with prin-
cipal office and address at P. Burgos St., corner
Mercedes St., Makati. It is engaged in the tours
servicing business and is duly registered with the
Philippine Tourism Authority under Certificate of
Registratiocn No., 002 and 002-A dated August 9, 1974 '
and May 18, 1976, respectively. (Exhs. "K" and "K-1",
pp. 114 and 115, BIR records.)

As a registered tourism enterprise, petitioner,

availing of the reduced income tax incentives granted
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in Freosidential Decree Moo 535, deducied from itg
net tavatle income for the years in question, the
followirng amounts it computed to be 5C% of its tot
fercign cuirency earnings:
104 BEz,471,800.13 (Exh, "A-1", p. 16,
BiR rccovids.)
1975 22,125,784.44 (Exb. "B- p.o 40,
BIR recordfa)
1976 Bi,341,993,0C (Exh, "C=1", p. 65,
BIR re ccrdo;)
3o Novewooer 22, 1277, tiie Philippine Tourism
Auvhority, ot simply Aulherifty, purcuant to Presi-
al Decree No.o 535, which vests in it the admi-
risturatics of investment incentives to registered
tourism enterpriscs, issued "Ceviificate of Redrced
Income Tax under Section 3{a) of P.D, 537% gliowing
petirisner to deduct frem its net taxable income,
of 1us foreign exchange eainings as determined by
. 1his certification is reproduced herc
(E£xh, "“Jd", p. 116, BIR records.)
22 Novembeo 1977
Tours Sprecialists, Inc.
Mattati Bel-A1r Condominium
5022 P. Burgos Street
Makzti, Metrao Manrnila
Fe: vertivaication (f Reduced income Tax
under SFPK}OH 8 (a) of P,D. 535
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1974 P1,147,%46.00
1975 21,261,559.0C
1976 B1,476,803%.00

he deductlible amounts represent
Foreign Exchaonge Earnings
72, B2,523,118 and B2,355,787
s 1274, 1775 and 1976 res-

you will be guided

S COradl

Very truly ynurs,

(SGDH.) ROLOLEG A, CACDAC

Acting Coneral Manager

cos Department of Finance
f cau of Interaal Revenue
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Decembor 4, respondent's examiners of Lhe

fent

Investment incentives Division conducted an exam-

¥

ination of pebtitioner's income tax lilabilities for

Fs .07 to 1976, (Exh. Y67, p. 136, BIR

: \
N
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After investigation, said examiners recom-ended
the disallowance of the reduceu income tax inog
avalicd of by petitioner for these years and the dis-

allowance of claimed expenses 1n (he respective amounts
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of B2,G76.75, Bid,710.39 and B20

v 1274, 1975 end 1976, Un the basis oi thn
fiod.nco and recorrmendabions of the cxaminerts .

regpondant issued agoinst petitioner the following

deticiency income lax assessmenis dated November 29,
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1275
Net loss per return e e e e o+ o« . (B1,077,341.02)
Adds Unallowable deductions
Reducc ! income tax mr,341,993,00
Disallowed expenses . 20,883.21

1.362,826.21

Net income per invesltligatlion . . . B 785,485.18
Tax due therecn e s e e s s e e e B 89,917.80
Add: 14% int, fr. 4-16-77 to 4-16-8 37,766.31

TOTAL AMOUNT DUE & COLLECTIBLE . . Boi27.686.11

In its letters dated December 11, 1979 and Marczh 24,
1981, petitiorer nrotested th: feregoing deficiency in-
come tax assessments. (Exh., "}l4", pp. 145-148, BIR
records; Exh. "15", pp. 182-183, BIR recovds.) The said
protecats were however denied by respondent in a letter
dated August 18, 1982. (Exh., "1l6", p. 196, BIfR rccords.)
Hence the instant appeal.

The issue posed for resolution is whether petitioner

is entitled to the reduced income tax incentivss for the

years 1974, 1975 and 1976 under Presidential Decres No,

The applicebls provisions of Presidential Decree

8. Incentives Available lo a
Tourism Enterprise -

{a) Fifty percent (50%) of foreign
exchange earred in 'he first five years
from the start of operations shall be
deductible from net taxable income, sib-
jert to cther provisions of Sechion 10 of
Republie Act Noo. 6135 and rules and requ-
iations to be premulgated by the Authority,

X XX XX X xxx ',

b..&

\
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"StC. 6., Conditions for Avoilwent
Tourism Ircentives -

ol

[oR}

XXX XXX XHNX

{c) In the case of registered teourism
enterprises located in or whose sphere of
cctivity is in Greater Manila, an averzage
of scventy percent (70%) of its revenues
must be in foreign currency, never falling
below fifty percent (50%) in any given year
within the period for which the incentives
are granted and in the case of registered
tourism enterprises located outside Greatewv
Manil:, or whose sphoroe of activity is oub-
side t. e same, an nverage of fifty percent
(50%) of revenues shall be in foreign cur-
rency, never falling below thirty-five
percent (35%) in any given year wilhin the
period for which incentives are granted,

M XX X X X xxx ",

The incentives cvailed of by petitioner were
disallovied by responderit on the ground that peti-
tioner failed to meet the conditions for availment
of tourism incentives under Section 6{(c¢) above.
Based oun respcndent's computation, petiticner's
average foreign cxchange earnirgs for the three
years was only 69.02% of its gross revenues, which
is way below the minimum of 70% required under
Section é(c), and in 1974 and 1975 its percentages

of raoreign exchange earnings to gross revenues cof

(W}

G3.722% wad 46.70%, recpectively, fell below 50% of

[

its revenues.,
Respondent arrived at the above figures as

follows: (Exh. "S", p. 119, BIR records.)

10
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1974

Total Revenue per
[ncome Statement B5,704,616.08
50%

1975

B5,402,561.74
50%

1976

B4,910,834,00

o
22U

FX Minimum require-
ment per P.D., 5325

FX tarnings por PTA
Certificate

B2,852,308.04

B2,701,280.77

Short/Over of Mini-
‘mum requirement B

Rate of FX earnings

te Gross Revenue 40 .22%
Average TX ful 3 yrs, 49.02%

Petitioner, asrcailing

1

respondent's caomputation,

sub -~

mitted the fellowaing computation showing that the percent-

ages of 1its

foreign exchange earnings to 1ts graesy revenues

for the yzars 1974 to 1976 were 71%, 77% and £7%, respect-
ively, or an average of 78.33% of its revenues, nevcr
felling below 50% in any of the years in questien: (Exh.
*3-1", p. 19C, BIR rucords.)

1974 1975 1976

Gross Revenuc
inclusive )

(all
B5,704,616.00

lLess tour costs
(hotels, restau-
rants, transport-

ation, etc.) 2,462,254.C3

B5,150,562.00

1,888,350.00

B4,910,835.00

1,507,901,00

Gross Revenue, TSI

services £3,242,362.00
NET foreign exchange

earnings (after

deducting reccipts

which were for hotels,

restaurants, etc.)B2,224,692.00
Percentuge of foreign

exchange earnings 71%

s |

P

£3,262,212.00

o
—t

2,523,118.00

77%

P3,402,934.00

B2,953,766 .00

87%
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Thus thiz controversy centers on which one of
the two conmputations correctly represents the pcr-
centages of petitioner's foreicn exchange earnings
to its gross revcnues for purposes of availment of
the reduced income tax incentives.

To obtain the pircentage required in Section
6(c), respondent applied the formula - feoreign ex-
change earnings éver gross TEvenues,

For the foreign exchange eacrnings in his com-
putation, respondent adopted the figures certified
by the Authority as petitioner's foreign exchange
earnings for the years 1974 to 1976 (see Exhibit "J%)
and for the gross revenues, the grcss incaome from
operations declared by petitioner in its income tax
returns for the came years.

Applying the gbove formula, petitioner took up
as its foreign exchange earnings, the same foreign
excharn_ e earnings as certified by the Autherity but
for its gross revenues, petitioner deducted tour ccsts,
such as hotel room charges, transportaticn and restau-
rant costs, from its gross income from operations for
these years.

Evidently, the point of disagreement between the
contending parties is whether or not in the computation
of gross revenues, tour costs should be excluded from

grass income froem operations.

et
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Petitioner claims that the Philippine Tourism
Authority in the course of its examination conducted
in October or November 1977, excluded tour costs in
the determination of petitioner's foreign exchangs
earnings as per the Authority's certification, al-~
though 1t subsequently provided petitioner with the
figqures for the tour costs. It is contended by pcti-
tioner that if tour costs werse excluded from 1ts
foreign cxchi.ge earnings, the same should likewise
be excluded from its gross revenues so as net to
distert the proporticn of its foreign exchange carn-

ings to gros

9]

revonues. JThus in its computaticon.
petitioner subtracted the tour costs freoem its gross
income from operatiocns.

Respondent.maintains, however, that assuming
that petitioner’'s contention is correct, petitioner
nonetheless cannot deduct the alleged tour cests faor
lack of sufficient evidence that the figures fur the
tour casts vwore determined by the Authority itself,
arnd n the certification, wvere excluded from peti-
tioncr's foreign exchange egarnings. Other than the
self-serving testimony of petitiocner's lone witness,
there 1s no evidence, documentary or otherwise,
slicwing that porticn of the gross income from oper-

ations allegedly intended for tour costs. As argued

4
_L‘J
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by respondent, there is no way of determining haw
much should be deducted from the gross income from
pperations 1n order to arrive at what petitioner
claims as its true revenue. .

We agree with respondent,.

Petitioner's sole witness, its accounting
manager, testified before the Court that the= figures
in petitioner's computaticn inzluding these of the
touyr costs, were actually supplied by the Authority
by telephone call only, because the Authority could
not furnish the actual records as there should be a
formal reguirement from the Bureau of Internal Rcvenue,
(t.s.n., pp. 31-33, June 13, 1985.) The teciimony of
petitioner's witness on the figurces for the tour costs
'allsgedly deducted from its foreign exchange earnings
by the Authority is, at best, no more than hearsay
and therefcre has no probative value., No official
of the Authority was presented toc corrchorate her
statement, Neither was there any documentary evidence
offered by petitioner to establish the correctness of
said fig roo,

In availing of the reduced income tax incentiveS;
petitioner made its own computation of its total
foreign exchange earnings, and in its income tax re-
turns, deducted 50% of these from its net texzable

income for the years in questicn.

».\.
c
-
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Aninex "A", attached hereto, is a comparative
analysis of the total foreign exchange earnings of
petitioner as ascertained by it and as determinsd
by the Authority in its certification. It will be
noted that for the years 1974 to 1975 the total
foreign exchange earninrgs of petitiocner as found
by it, compared tc those deoctermined by the Authority,
were much mcore by B2,648,908.26 and B1,728,450.88,

espectively. In its memorandum, petitioner, to
bolster its claim, attributed these differences to
its having computed its total foreign exchange earn-
ings without any deduction for tour costs. (p. 54,
CTA records.)

As shown for 1976, however, the defermination
by petitioner of its foreign exchange earnings was
less by B269,781.00 than the findings of the Authcrity.
If as petitioner contenrds, the foreign exchange earn-
ings certified by the Authority were net of tour costs,
then on the basis of petitioner's computation of its
1974 and 1975 foreign sxkchange earnings which include
- tour costs, petitiqner's total foreign exchange earnings
could not be less but should be much mcre than those
found by the Authority, considering that the alleced

touir costs for 1976 amcunted to £1,507,901.G0,
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Clesarly, petitiocner's claim that its fereign
exchange earnings as certified by the Authoraty were
net of tour costs, is not amply supported by the
evidence on record. Since petitioner's computatioh,
showing thalt its foreign exchange earnings exc=zded
an average of 70% of its gross revenues for the years
in questicon, is premised on the above claim, we find
said compultation to be errunesus.,

Fetitioner insists that lacking contrary evi-
dence adduced by respondent, the certification by
the Authority should be given full weight and cre-
dence since the Authority is the agency called unon
to implement Presidential Decree No. 535,

As correctly peocinted out by respondent, the
"Certificate of Reduced Income Tax"™ issued by the
Phijippine Tourism Authority is conditional in
character. In fact, it is stated therein that,
"This cevtificate is sub ject to the provisions of
Section 8(a) P.D. 535 -and Section 10 of R.A. 6135",
As aforequoted, Section 8(a) in turn provides that
the deductilility of the 50% foreign exchange earn-
ings from net taxable income is "subject to other
provisions of Secticn 10 cof Republic Act No. 6135
and rules and regulations to be promulgated by the
Authority". Briefly stated, the certiiication is

subject to petitioner's compliance with the rules

]
¥
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and requlations promulgated by the Authority to
implement the provisions of Presidential Decree
No. 535, among which rules are the conditions for
availment of incentives (Exh. "I", pp. 356-37, CTA
records), thus the certification is not conclusive.
As to Annex "A" of petitioner’s memorandum
(p. 52, CTA records) which was issued by the
Philippine Tourism Authori'y, certifying that
petitioner has satisfactorily complied with the
conditions of its registration and "has attained
foreign exchange earnings of 70.8, 77.3 and 84.4
as percentages of its gross revenues for the ycars
1974, 1975 and 1976, réspectively", this certifi-
cation was not presented as evidence, :zving been
allegedly received by petitioner after it rested
its case. Then it does not even state the manner
of how the percentages shgown therein was . arrived
at, the basis thereof and the figures taken into
account in the computation of such percentages.
Moreover, the alieged certification was naot pro-
perly identified and it does not bear the seal of
the Fhilippine Tourism Authority. If petitioner
received this certification, which is dated
6 September 1983, after it had rested its casc on

June 13, 1983 (p. 43, CTA records), why did rat

16u
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petitioner file a motion to present it as evidence
when reéespondent produced his evidence only on March 14,
1934 (p. 50, CTA records)?

Undoubtedly, the Bureau of Internal Revenue has
the authorify to ascertain whether petiticner has
complied with the conditions for availment cof the
incentive, by virtue of Scction I of Presidential
Decree No. 308 prowmulgatcd nn October 9, 1973, amend-
ing the approved staffing pattern of the Bureau of
Internal Revenue, which reads:

"SECTION 1. An Investment Incentives

Divisinon is hereby created under the Enforre-

ment Serviece which shall handle and procecz.

all applications for tax exemptions of

industries operating under the Board of

Investmaents or such other special laws

granting incentives to taxpayers, and tax

problems arising out of the cperatiecns of

the Export Processing Zone Authority.”
and the pzrtinent portion of Section 324 of the National
Internal Revenue Code of 1977 as amended by Presidential

Decree No, 1457, which provides:

"SEC. 324, Preservation of books of
accournts, and other accountira records. -

XXX XXX XXX

Any provision of existing general or '
special law to the contrary notwithstanding,
the books of accounts and other pertinent
recorcds of tax-exempl organizations or
entities shall be subject to examinstion
by the Bureau of Internal Revenue for the
purpocz of ascertaining whether such ’
crganizations or entities are cemplying
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with the conditions under wiiich they
have been granted tax exemptions and
their tax liability, if any." -
It was on the strength of this authority that
respondent's examiners of the Investment Incentives
Division investigated the accounting records of pecti-
tioner and ascertained that its foreign exchange
earnings fell below the average minimum requirement
of 70% provided by law as +=hecwn in respondent’'s
computation. The burden rested on petitioner to
prove otherwise, but petitioner failed to do so.
The Court recognizes that in accordance with settled
principles respocndent's determination is presuraiively
correct and castsc upon petitioner the burden of offer-
ing adequate and competent evidence that it is entitled
to the reducéd income tax innentive for the years 1974,
1975 and 1976 pursuant to Presidential Decree No. 535,
It is to be conccded, as argued by respbndent,
that tax incentives are in the nature of tex excmptions,
they being limitations on the power of the state to
tax., Since it has been the constant uniform holdinc
that exemption from taxation is not faveored and is
never presumed, if granted, it must be strictly cons-
trued against the taxpayer and liberally in favor of
the ‘taxing authority. (Jai-Alai Corporation vs.,

Collector, 106, Phil., 345; Esso Standard Eastern
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vs. Commissioner of Customs, L-21841, Oct. 28, 1966,

18 SCRA 488; Phil. Acetylene vs. Commisscloner of
Internal Revenue, L-19707, August 17, 1967, 23 SCRA
1056; Commissioner oi Internal Revenues vs. Guerrero,
{-20942, Sept. 22, 1967, 21 SCRA 180.)

Having reached the conclusion that petitioner's
computation is errcrneous, it is thus clear that peti-
tioner failed to m=et the ~orditicns for availment
of the “ouriasm incentives. It follows that petiticner
Tours Specialists, Inc. is not entitled to the reduced
income tax incentives for the years 1974 to 1976.

With respect to the claimed expenses in the
amounts of EB29,076.75, B10,%918.39 and B20,833.,21 for
1974 to 1976, respeciively, these were disallowed by
respondent on the ground that they were incurred in
prior periods or were not properly supported. Peti-
tioner was given arple opportunity to present its
ob jection to the assessment in an informal conference
on August 10, 1979 callied for that purpose by respon-
dent., No protest, however, was interposed by peti-
tioner on *“ltese disallowed expenses. (p. 139, BIR
records.) MNor was there any attempt to substantiate
them. The regulaticns require that any claim for
deduction must be substantiated by record ohowing

in detail the amount and nature of the expecnses
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ANNEX

HAH

e e

© Philippine X
; Tourism . ;
Petitioner » Authority per | Difference . Tour Costs
. Certification | Lo Exhv, MRART
Do (Exh, MYy .
rer Incom= Jax Returss : : : :
)% : 100% : 100% : :
1974 B2,471,500.13  ° B4,G43,600.26 7 BL, 094,692,000 B2,648,900.%6 1 B2,402,254.00
1975 B2,125,784.46 & Bo,051,568.83 : B2,523,117,00 : e P10
1976 B1,341,993.00 © B2,683,965.00 © B2,253,767.00 F(B  67,701.00)° B1,507,201.00
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