REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

WELL INGTON AND COMPANY, ING.,
Petitioner,

- versus - C.T.A. CASE NO. 5285
THE HONORABLE COMMISSIONER OF Promuligated: v

I.NTERNAL REVENUE | NOV 12 1996

Respondent.
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DECISITONM
This petition is a claim for the refund of
documentary stamp tax in the amount of P710,578.50

(P710,581.50 less P3.00 documentary stamp tax on the
acknowledgment certificate pursuant to Section 188 of the
Tax Code,‘ as amended) alleged to be erroneously paid on
the transfer of property decliared as dividends effected
on September 10, 1993,

Petitioner is a ldomestic corporation engaged in the
business of investment and real estate.

The evidence presented by the petitioner showed that
on September 10, 1993; a Deed of Assignment was executed
by pefltioner corporation in favor of its shareholders
namely: Wellington, Welison, William, Washington and
Teresita, all éurnamed Ty; Leticia T. Dee, Lily T. Ang;
Felicisima T. Sia; Salustiana T. Tan and Wilan Resources

Corporation, pursuant to a Board of Directors’ resolution
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declaring property dividends covering certain condominium
units of the Dofa Salustiana D. Ty Tower, with an
aggregate area of 5,932.77 sg. m. located along Paseo de
Roxas, Makati (Exhibit A). The properties assigned to
Its shareholders have a book value of P71,058,123.47 as
of December 22, 1992. As a consequence of the transfer,
petitioner corporation paid on September 10, 1893 the
totat amount of P710,581.50 to the Bureau of internal
Revenue, corresponding to the 1% of the value of the
properties as documentary stamp tax (Exhibits B and B-1).

On November 2, 1994, petitioner filed a claim for
refund with respondent’s office, requesting that the
documentary stamp tax that it paid on the transaction
earlier mentioned, be returned to them on the ground that
the transfer of property declared as dividends is not
subject to the documentary stamp tax pursuant to Sectlon
198 of the Tax Code and Revenue Ruling No. 498-93, where
respondent declared that a deed of assignment effecting
the transfer of property as dividends is not subject to
the documentary stamp tax.

Respondent remained silent on this claim for refund

so petitioner filed an appeal with this Court reiterating

the same grounds proposed in the administrative level.
8tili, respondent maintained her passive stance by not
filing an answer to the petition for review, until she
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wag finally declared in default by  this Court in a
Resolution, dated February 23, 1996 (p. 22, CTA rec.).
No motion to set aside the order of default was ever
filed by respondent to restore her standing gn Court,
hence, she was not allowed to take part in the
proceedings of this case until the same was submitted for
decision.

Petitioner anchors its ¢laim on the argument that
the Tax Code provisions and relevant revenue regulations
on documentary stamp tax impose such tax on conveyances
of property with a consideration and since it transferred
the Condominium units to its sharehoiders as property
dividends, the said transfer being without consideration,
is therefore exempt from the documentary stamp tax.
Furthermore, petitioner c¢ontends that in Revehue Ruling
No. 498-93, respondent heid that a Deed of Assignment
effecting the transfer of property declared as dividends
is not subject to the documentary stamp tax.

The issue presented for resolution is whether or not
the transfer of property declared as dividends is exempt
from the documentary stamp tax. The answer to this
question will determine whether or not the petitioner is
entitled to the refund of P710,578.50, corresponding to
.the documentary stamp tax on the assignment of property

,as dividends net of the P3.00 due on the acknowliedgment
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certificate pursuant under Section 188 of the Tax Code,
as amended.

As respondent was already decliared in default, this
Court relled heavily on the evidence presented by the
petitioner to see if the contention of the petitioner

rests on sound factual and lega! bases.

We Tind the petitioner’s argument meritorious. As
pointed out in the petition for review, Section 185 of
Revenue Reguiations No. 26, as amended, more commonly
known as the "Documentary Stamp Tax Regutlations™,
provides that conveyances of realty without a
consideration Is exempt from the documentary stamp tax

and we gquote:
"Section 185, Conveyances without

consideration. - Conveyances of realty, not

in connection with a sale, to trustees or other

persons without consideration are not taxable.”

Even the respondent acknowledged the abovequoted
provigsion as it relates to conveyance of properties
deciared as dividends when she issued Revenue Ruling No.

498-93, dated December 20, 1993, pertinent portions of

which are quoted hereunder:

"Such being the case, vour opinlon that
since your client, Libra Agro-Industriai
Development Corporation declared on November 5,
1990 property dividend to all its stockhoiders
of record as of November 15, 1990, the said
property dividend is no tonger subject to

income tax and consequently to the creditabie
expanded withholding tax imposed under Revenue
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Regulations No. 1-90, implementing Section
50(b) of the Tax Code, as amended, Is hereby

confirmed.

Moreover, under Section 185 of Regulations

No. 26, as amended, otherwise known as the
Documentary Stamp Tax Regulations, conveyances
of reailty, not in connection with a sale, to

trustees or other persons without consideration
are not taxable.

In view thereof, and considering that the
proposed transfer of the said property dividend

to the stockholders of your client not itn
connection with a sale or its sale and the same
is without any monetary consideration, this
Office likewise confirms your opinion that the

Deed to be executed to effect the transfer of
such property dividend to the stockholders of

vour client is not subject to the documentary
stamp tax imposed under Section 198 of the Tax
Code, as amended. The acknow!ledgment however,

of said Deed of Conveyance is subject to the

documentary stamp tax (P3.00) on certificates

pursuant to Section 188 of the Tax Code.”

On November 16, 1994, respondent issued another
ruling, BIR Ruling No. 156-94, reaffirming her earlijer

stand, thus it was stated:

"(4) tThat the 0Deed of Conveyance to be
executed between Foodminhe and the recipient

stockholders covering the real estate
properties declared as property dividends, not
being a sale and without monetary consideration
shall not bhe subject to the documentary stamp
tax imposed under Section 196 of the Tax Code,
as amended, but onily to the documentary stamp

tax of P10.00 pursuant to Section 188 of the

Fax Code, as amended (BIR Ruling Nos. 108-93
dated March 16, 1993; 498-93 dated December 20,
1993)."”

fhe evidence presented by the petitioner oclearly

shovws that a Deed of Assignment was executed between

petitioner corporation and its stockholders as a
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consequence of the declaration of dividends in the form
of real properties (Exhibit A). Petitioner subsequently
paid the documentary stamp tax on said transaction in the
amount of P710, 581.50, corresponding to 1% of the book
value [P71,058,123.47]1 of the real properties (Exhibits B
and B~1). As earlier discussed, such payment was clearly
erroneous because no documentary stamp tax liabitlity
ensued from such +transaction primarily because there was
no consideration for the conveyance of the real
properties to the stockholders, except for the minimal
amount of P3.00 as documentary stamp tax on certificates
pursuant to Section 188 of the Tax Code. This fact Is
evident from the provisions of Section 1968 of the Tax

code which provides, thus:

"Sec. 196. Stamp tax on deed of sale and
conveyance of real property. - On all
conveyances, deeds, instruments or writings
other than grants, patents, or original
certificates of adjudication issued by the
Government, whereby any lands, tenements or
other realty sold shall be granted, assignhed,
transferred or otherwise conveyed to  the
purchaser, or purchasers, or to ahy other
person or persons designated by such purchaser
or purchasers, there " shall be collected a

documentary stamp tax at the following rates.

(a) When the consideration, or value
received or contracted to be paid for such
realty, after making proper allowance of any
encumbrance, does not exceed one thousand
pesos, ten pesos.

(b) For each additional one thousand
pesos, or fractional part thereof in excess of
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one thousand pesos of such conslderation or

value., ten pesos.

When It appears that the amount of the
donumentiary stamp tax payahbte hereundenr hasg
been readuced by an incorrect atatement, of the
congideration in any convevance, deed,
ingtrument, nr weiting subject to  such tdx, the
Commissinnetr, ptovinolal ar ity treasurer, ay
nther Py a1 foe shall, from the
assezsmant rotis ot oy fpest raetiable sourae ol
information, assagg the properiy (V0 S Lrue
market valae and  oajlected the proper tax
thereon, ™ (Ag amended by P 1457 and PO tyhy)

This atorequot ed P avistiop dac taras that the
documentary =2ftamp tax whatl be basod  on the consideration
fhvolyved, hetioe [ Far b boyws, il wi b hout sueh
cOnstderal bon, (AR EIES SRTUR NI IR IR T A WY sl oatupy bas Vs ofiger bsaoause
then there  wontbd e po bLests for a valid computation  of
the tax

b the s an bl ed G anba Pealty Oorporation Vs,
Commissiong: rf Interpat Bevenue, LA Lase  No. 4820,
dated dnngacowy A3, 1 auh Y ht s gy b g e e an ton to
rale, Thus.

e documen sy sl amp tax on a Deed o
Conveyanoee [ fravsadd oy U by e coneiderat ion Qr
wAale cacetveds o coptracied b o be opald for the
tand At ey mak g prapes At ltowanoe for Any
by A e e v CEEHD B b g SRRSO 3] Juty
(AN IR0 20 S A 1ttt btaws, theretoys . that without
any cotnsiderat tan at At Lheo s aan by o
trom where the documentaty stawmp (ax oy e
sonpubed, fhe tarz shati b based  on Uhe amount
of cunaitdeesl ton 0ot yalge e yed ot
oot acied Lo be pradbet o Phe Taie mat kat valus
aof the teal propettiy, whitocheyer re higher (Heaew,
blema., Gy Noo dd-8e)
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It Is c¢clear from the foregolng provision

(referring to Section 196 of the Tax Code) that
first there must be a oconsiderdation on which

the documentary stamp shatl be based. Thus, It
applies only if the Instrument is a sale or
other c¢onveyance of real property for a
consideration in money or money’s worth.

However, the last paragraph of Section 196
allows the Commissioner to use as basis for the
documentary stamp tax the "true market value”
of the property only If the consideration |is
incorrectiy stated in the Deed of Conveyahce or
Sale. Stitl 1t is preconditioned to the fact
that there must be an incorrect consideration
as compared to no consideration at all. In the
tatter case, similar to the case at bar, no
documentary stamp tax Is due."

WHEREFORE, in view of +the foregoing, respondent ls
hereby ordered to REFUND in favor of the petitlioner, the
amount of P710,578.50, net of the P3.00 documentary stamp
tax on acknowledgment certificate pursuant to Section 188
of the Tax Code, as amended, repregsenting erroneously
pald documentary stamp tax on the Deed of Assignment
conveying real properties declared as dividends to the

sharehoiders of the corporation.

SO ORDERED.
gM:;;%Q‘
ERNESTO D. ACOSTA
Presiding Judge
I CONCUR: '

W/
AN o vE VEW

Associate Ju
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CERTIFICATION

| hereby certify that this decision was reached
after due consultation with +the member of the Court of
Tax Appeals Iin accordance with Section 13, Article Vil

of the Constitution.

C,‘.AT \9;~Q-—-\r-/‘\
ERNESTO D. ACOSTA
Presiding Judge
Court of Tax Appeals
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