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This is 2n apreel froem s decision of the Commipe
gioner of Cugtoms degrering the forfeiture of one (1)
Thames passenger bus bearing plate llo, MllJe11=62 ¥
Ceby marked "™2&Y VICTYTE™ 4n faver of the goverrment
for violation of Tention 2530(k) of the "sriff ond
Customs Code,

™he factz of the case ac stated in the Tecision
of the Commigsioner of Cugtoms and which sre not
d4sputed are as Tollowsi |

Friefly, the reccrds show that on ay
27, 1971, TOAT Sofronie Fernandez and CPC
Frospera Losanc, hoth of the 'C Cnl‘m were
glv-n -l-:inn nrd-r to

#:M mr City thelir mﬂnr

lles yuerouz to detect and ‘

n-prnhr:d m !llﬂ eigarettes. Upon their
arrival therecat at arcund 9:0. in the

evening of said date, they positioned them-
selves, undercover 1n the school building
of Pun&u Bngefic,. git”ltﬁd in front of the
school bullding was o gmsoline station
where t notien &2 Thames nassenger bus
parked with two oceupants in the frent

seaty A fow minutes later, they saw 3 =an
carrying & can of kerosene nnd placed szaid
g.;\ or the running Yoaréd of the Thasea.

8 wes vhen the FC offigers, apnroached
the mar v fnanived ae *n H-m Anrtarts af
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said kerosene can. The person, whc later
turned out to be Tlpidie Legaspi, answered
that they eontained salted figh, ‘xamina-
tien of the contents of the ean, however,
revealed 12 reanms of ﬂmfion ne seal
¢igarettes, [urther, on the spot gquesti ne
fing by the FC officers showed that there
were seven (7) other kerosene csns hidden
in a nearby bush, This was voluntarily
revealed and produced by Vipidie legaspi.
Ffxamination of the cans agaln showed that
each contained 17 reawms of Champlon bluve
seal eigarettes.

The L offieers then had the kerosene
eane leoaded in the Thames passenger bus
and apprehended Legaspl and two occcupants
of the bus namely, "ictor Pagobo, the
driver, and Lemetric Fagobo, cousin-
gompanion ¢f Victer, an® ordered the Adriver
to progeod to upu-l’-nm cn{.. in thelyr way,
they were accosted Ly la pu City Police
offieers, who upon learning of what h:g—
pened, requested that they first have the
incident entered in the Pook of the lapu-
Lapu City Foliee Department, This was done.
They then pgrmmad te the hesdquarters of
the Cebu command and turned over 96
rears of Champlen blue sesl eigarettes
T ames passenger bus, and the apprehended
persons, )

The elgarettes being of feredgn origin
and without any papers to show that they
bad been legally imported inteo the country,
was, pursuant to See, 2530(f) and (m=1) of
the Tariff snd Customs Code, seized, The
Thames passenger bus was 15.§mr1 se geliped
under the same Section (k) of the Tariff
and Customs Coda,

The ecorresponding forfeiture proceed-
ings was then instituted under ¥AC-1A Seizure
ldentification Mo, '3"’?" hearing of wnich
was held on June 15, 1971 at the Macten
Custoshousge,
On July 28, 1971, the Colleetor of Customs ren-
dered a decigion decreeing the forfeiture of the 96

reams of Champion brand blue seal cigarettes snd their
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eontainer, and one Thames rassenger bus in favor of
the gnvnrruent? On Angust 23, 1971, petitioner filed
a motion for recorsideration cf said decisicr nraying
that Irztead of declapring and opdering the forfeiture
of the motor vehiele in qur:t!én, an order for its
return be made to Celse Jumin-us, its owuner and elaim-
ant, which motion was denied by the Collector in its
order dated September 10, 1971, On Januery 20, 1972,
the Commissioner of Customs rendered a decision affirm-
ing that of the Cellector of Customs and on “ebrpary
23, 1971, petitioner [iled a motion for reconsidera-
tien of said decisgion, which motion wase denied on April
1ty 1972, liotice of said deeision was recelved by
petitioner on lay 2, 1972, _

Section 2530(k) of tihe Tariff and Customs Code

prevides as followss

gc, 2530, Eﬁﬁf Eg;:ﬂ ;f
o I i R
Any wvessel or aireraft, cargo, articles

and othar okjlects shall, under the follow-
ing conditions, be subjeet to forfeiture

¥

x x x b ¢ x =

Any beast esetuvally being used for
the conveyunce of article subject to
forfeiture under the customs and tariff
laws, with its equipage or tran-ings,
and any vehicles similiarly used, together
with its eguipage amd appurtenaners, in-
cluding the beast, team or other hﬂ%iﬁt
power dragwing or preopelling the sameg
tmt the forfeiture shall not be effected
if it i1s established that the cwner of
the weans of conveyance used as afore-
said, or his agent in charge thereof at
th: zim', hag no knowledge of the unlavw-
1 aet,
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Under the aforequoted law, two conditions must
be mat to Jjustify the forfeitare of the motor vehicle,
namely: (a) that the motor vehlcle was deing used in
the conveyance of articles subjeet to forleiture en&er-
the lariff and Costoms lawsg and (b) that the owner
of the said vehicle or hia agent in charge at the
time had knowledge of the unlawful act. (Uenercso
de Leon v, Comm. of Customs, C.T.,A, Cage Mo, 1942,

Jen, 27, 1569.)

It 15 not controverted thaet the cigarettes: found
on the running bosrd of the vehiigles in guestion were
nntaxed blve seal cigarettes. Fetitioner hovever
urges that the vehicle was not actually used in the
conveyance of said clgarettes because st the time of
thelir seisure the cans containing them were not losded
yet in the vehicle and conly ene was on the running
beard of the same, It i1z further urged that neither
petitioner nor hig driver knew that the cans contained
untaxed cigarettes,

#hen untaxed blue zeal cigarsttes are found i{n a 2

car it 1s pregumed that the owner or his driver Las \

knowledge thereof and 1t 1s the duty of the setitioner.
tu.ﬁrove the contrary. (De leon v, Comm, of Customs, |
SUpEs.) To comply with this burden petitieoner and hig
driver, Victor Pagebo, testified during the hearing
before the Colleetor of Customs, Agccording to Pagedo
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the vehicle was hired by Flpidlo leraspi to transport
cans of salted fish and he learned that the cans con-
tained blue seal clgarettes and not salted figh only
at the time when Legaspl was aprrehended by the I ,C,
ereratives on the night !n question, Fetitlorer for
his part ntated thet he 414 not even ¥now that Tagobeo
had agreed to transport the aforrsaid cans., !le further
stated that he had previously warned Fagebo net to
Gllow blue seal cligarettes to he loaded cn the vehlecle.

We are inclined to believe petitioner‘s state-
ment that he did not know that the vehicle wvas hired to
transport blue seal cigarettes on the night in gquestion
and that he had previcusly werned the driver thereof
never to transport smurgled cigarettes. Nothirng in
the regord can provide ve with any reason for a con~
trary Cinding, [Mowaver with respect to the laek of
kmﬁhﬂg: of Pagobo that Legaspl was going te load
tlne seal cigarettes, we have a different viev con-
s!dering the zttendant clrecumstances of this case.

This 1s not a case where @ public vehicle was
loaded with eoncealed blue geal cigerettes while plying
on its authorized route, Ag the facts show, the vehicle
in question was hired speelally and exclusively to
transport «ight cans containing containing bine seal
cigarettes and wag driven te the place of rendevous at
about 9 o'clock in the ovening where 1t walted for the
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cargo which was concesled in the bushes., when the
cargo was found te consist of blue seal cicarettes
contained in Lkerosene cans, the driver made nc rrotest
nor uttered a word of reerimination agalnst the person
whio hired the verlcle, wiich is his expected natural
reaction had he been made to believe by Lezaspi that
salted fish was to be leoaded on his wehicle. It should
be recalled that he nad been rreviously warned by
petitioner naver te load blue seal cigarettes and he
more or less knew that he would be eslled to acccount
by the awner of the vehicle in question s&s well as by
the authorities. The suspicious circumstances of the
incident compels serious doubts in the statenent of
Yagobe that he did not know that blue seal cirsrettes
were to be loaded on his wvehicla,

Under Seotion 2530(k) of the Tariff snd Customs
Code it 13 the faet of "being used for the conveyance
of articles subjeet to forfeiture" that makes the
veliiecle l1lable for forfeiture., Admittedly the vehicle
in question waes ajred to transport ;aight cans of cigar-
ettes, From the moment one of the cans was plaged on
the running board of the vehicle it became clear that
the vehicle was being vsed for the corveyance of the
gans of cligarettes as previously agreed between Legaspi
and the driver thereof, Conveyance by vehicle reguires

s sories of related acts and it !s enough that one
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ﬁnnquivacnl act is performed to allow one to say that
the vehiele is being used for the gonve snce of the
1844 clpgarettes.

WHFREFORE , the decision aprealed from iz hereby
affirned, wit costs,

£0 CRD"RED,

Juezen City, July 15, 1975.
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BAMON L. AVANCREA
Asgociate Judge

Jd¢ CONCIR¢

' (
RGMAN M, DMALL

Presiding Judge

NIGLAC R, L.: VART G

Agsociate Judge
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