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AEON CREDIT SERVICE
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Petitioner,
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Members:
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COMMISSIONER OF INTERNAL

REVENUE,
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X / X
\ / N P
DECISION
RINGPIS-LIBAN, ].:
The Case

The Petition for Review filed on October 13, 2020, prays for the cancellation
and withdrawal of the assessments issued by respondent against petitioner for its
alleged deficiency income tax, percentage tax, expanded withholding tax
(“EWT”), withholding tax on compensation (“WTC”), documentary stamp tax
(“DST”), and compromise penalties, for the calendar year 2016, 1n the aggregate
amount of Php38,157,633.01.!

The Facts

Petitioner Aeon Credit Service (Philippines), Inc. 1s a domestic
corporation duly organized and existing under Philippine laws, with principal
office at 5/F Hanston Square, 17 San Miguel Avenue, Ortigas Center, Pasig City,

v

L Docket, Pre-Trial Order dated November 22, 2021, Summary of the Case, p. 1435.
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Total | Php26,970,038.16 | Php4,602,447.78 | Php6,585,147.07 | Php38,157,633.01 |

On January 17, 2020, petitioner filed with the BIR its administrative
protest to respondent’s FAN/FLD by way of a Request for Reinvestigation dated
January 17, 2020 (“Protest”)'® with the BIR Office of the Regional Director
Revenue Region No. 7B — East NCR."”

On March 04, 2020, petitioner received the letter from BIR RDO No. 43-
Pasig City dated February 18, 2020,% stating that the entire docket of petitioner’s
case had been returned by the Assessment Division to RDO No. 43-Pasig City,
and that petitioner should submit its supporting documents to said RDO within
sixty (60) days from the date of filing of its Protest.?! In compliance thereto, on
March 17, 2020, petitioner submitted the transmittal letter of even date,” with
attached supporting documents, to BIR RDO No. 43-Pasig City, for purposes
of completing its Protest.

Alleging inaction by respondent on its administrative protest, petitioner

filed the present Petition_for Review on October 13, 2020.>* This case was initially
raffled to the Second Division of this Court.

On January 13, 2021, respondent filed his Answer,® interposing the special
and affirmative defenses, to wit: (1) there is no violation of petitioner’s right to
due process; and (2) the assessments 1ssued against petittoner for deficiency taxes
have factual and legal bases.

On February 23, 2021, respondent transmitted to the Court, the BIR
Records of this case, consisting of two (2) folders, with 668 pages for Folder 1,
and 607 pages for Folder 2.2

The Pre-Tdal Conference was set on March 01, 2021.*” During the said
Conference, upon agteement of the partes, the case was referred to mediation.?
However, during the mediation proceedings, parties decided not to have their

v

18 g, Exhibit “P-12", pp. 1626-1651.

15 Id., JSFI, Stipulation of Facts, Par. 14, p. 1416.

2 [d.,, Exhibit “P-13", p. 1652.

21 g, JSFI, Stipulation of Facts, Par. 15, p. 1416.

2 Iq, Exhibit “P-14", pp. 1653-1661.

3 Id., Petition for Review, Par. 8, p. 8.

24 Id., pp. 6-63.

% Id, pp. 874-879.

%6 Id., Letter dated February 23, 2021 issued by the BIR's Legal Division, p. 935.

27 Jd., Notice of Pre-Trial Conference dated January 15, 2021, pp. 881-882.

% Jd., Minutes of the hearing held on, and Order dated, March 01, 2021, pp. 967 to 968;
Resolution dated March 01, 2021, p. 960.
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The Court has jurisdiction
over the instant case.

Under Section 11 of Republic Act (“R.A.”) No. 1125%, as amended by RA

No. 9282%, a taxpayer aggrieved by a decision ot inaction of the Commissioner
of Internal Revenue may file an appeal with the Court of Tax Appeals within
thirty (30) days from the receipt thereof:

“SEC. 11. Who May Appeal; Mode of Appeal; Effect of
Appeal. - Any party adversely affected by a decision, ruling or
inaction of the Commissioner of Internal Revenue, the
Commissioner of Customs, the Secretary of Finance, the Secretary
of Trade and Industry or the Secretary of Agriculture or the Central
Board of Assessment Appeals or the Regional Tnal Courts may
file an appeal with the CTA within thirty (30) days after the
receipt of such decision or ruling or after the expiration of the
period fixed by law for action as referred to in Section 7(a)(2)
herein.”*

On the other hand, Section 228 of the NIRC of 1997, as amended,

provides the period within which to dispute the assessment, to prevent it from
being final, unappealable, and demandable:

“SEC. 228. Protesting  of  Assessment. — When the
Commissioner or his duly authorized representative finds that
proper taxes should be assessed, he shall first notify the taxpayer of
his findings: Provided, however, That a preassessment notice shall not
be required in the following cases:

XXX XXX XXX

The taxpayers shall be informed in writing of the law and the
facts on which the assessment i1s made; otherwise, the assessment
shall be void.

e

/
/

42
43

44

An Act Creating The Court Of Tax Appeals, June 16, 1954,

An Act Expanding The Jurisdiction Of The Court Of Tax Appeals (CTA), Elevating Its Rank To
The Level Of A Collegiate Court With Special Jurisdiction And Enfarging Its Membership,
Amending For The Purpose Certain Sections Of Republic Act No. 1125, As Amended, Otherwise
Known As The Law Creating The Court Of Tax Appeals, And For Other Purposes, March 30
2004.

Emphasis and underscoring supplied.
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Within a period to be prescribed by implementing rules and
regulations, the taxpayer shall be required to respond to said notice.
If the taxpayer fails to respond, the Commissioner or his duly
authorized representative shall issue an assessment based on his
findings.

Such assessment may be protested administratively by filing
a request for reconsideration or reinvestigation within thirty (30)
days from receipt of the assessment in such form and manner as
may be prescribed by implementing rules and regulations. Within
sixty (60) days from filing of the protest, all relevant supporting
documents shall have been submitted; otherwise, the assessment
shall become final.

If the protest is denied in whole or in part, or is not acted
upon within one hundred eighty (180) days from submission
of documents, the taxpayer adversely affected by the decision
or inaction may appeal to the Court of Tax Appeals within
thirty (30) days from receipt of the said decision, or from the
lapse of the one hundred eighty (180)-day period; otherwise,
the decision shall become final, executory and demandable.”*

Pursuant to the provision above, Petittoner has thirty (30) days from
receipt of the FAN/FLD within which to file its administrative protest and
another thirty (30) days from receipt of Respondent’s decision or from the lapse
of the 180-day period within which to file its Petition for Review with this Court.

Petitioner received the FAN/FLD on December 20, 2019. Petiioner
therefore had thirty (30) days from December 20, 2019 or until January 19, 2020

within which to file its administrative protest. Petitioner timely filed its Protest
against the said FAN/FLD on January 17, 2020.

Within sixty (60) days from filing of the Reguest for Reinvestigation, Petiioner
timely submitted its supporting documents on March 17, 2020. Counting one
hundred eighty (180) days therefrom, Respondent had until September 13, 2020
within which to act upon the protest of Petitioner. Since Respondent failed to
do so, Petitioner opted to file a Petizion for Review with this court on October 13,
2020, which was well within thirty (30) days after the expiration of the 180-day
period.

The Court shall now proceed to discuss the merits of the case.

4 Emphasis supplied.
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tax or taxes shall state the facts, the law, rules and regulations,
or jurisprudence on which the assessment is based, otherwise,
the assessment shall be void (see illustration in ANNEX ‘B’
hereof).

XXX XXX XXX

3.1.6 Final Decision on a Disputed Assessment (FDD.A). — The
decision of the Commissioner or his duly authotized representative
shall state the (1) facts, the applicable law, rules and regulations, or
jurisprudence on which such decision is based, otherwise, the decision
shall be void (see illustration in ANNEX ‘C’ hereof), and (i1) that the
same is his final decision.”™*

The foregoing provision prescribes, as part of due process in the 1ssuance
of tax assessments, that the PAN, FLLD and Final Decision on a Disputed
Assessment (“IFDIDA”) must, respectively, state, among others, the facts and the
law on which the assessment is based; otherwise, the FLD/FAN and/or FDDA
shall be void.

In fact, in Commissioner of Internal Revenue v. Avon Products Manufacturing, Inc.>
(“CIR ». Avon”), the Supreme Court declared as void the tax assessment because
of the total disregard by the Comissioner of Internal Revenue (CIR) of the
taxpayer’s due process rights as mandated by Section 228 of the NIRC of 1997,
as amended and RR No. 12-99, as amended. Specifically, the Supreme Court held
that the Commuissioner of Internal Revenue failed to fully apprise the taxpayer
of the legal and factual bases of the assessment issued against it. Specifically,
when respondent rejects the taxpayer’s explanations, he must give some reason
for doing so and the particular facts and law upon which his conclusion are

based, and those facts must appear in the record. Moreover, the taxpayer was
left unaware on how the Commissioner of Internal Revenue or his or her duly

authorized representatives appreciated the explanations or defenses raised in
connection with the assessment.

The relevant portions of the said decision are quoted below:

“Tax assessments issued in violation of the due process rights
of a taxpayer are null and void. While the government has an
interest in the swift collection of taxes, the Bureau of Internal
Revenue and its officers and agents cannot be overreaching in their

~

54 Emphasis and underscoring supplied,
% G.R. Nos. 201398-99 and 201418-19, October 03, 2018.
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efforts, but must perform their duties in accordance with law, with
their own rules of procedure, and always with regard to the basic
tenets of due process.

XXX XXX XXX

The importance of providing taxpayer with adequate
written notice of his or her tax liability is undeniable. Under
Section 228, it is explicitly required that the taxpayer be
informed in writing of the law and of the facts on which the
assessment is made; otherwise, the assessment shall be void.
Section 3.1.2 of Revenue Regulation No. 12-99 requires the
Preliminary Assessment Notice to show in detail the facts and law,
rules and regulations, or jurisprudence on which the proposed
assessment 1s based. TFurther, Section 3.1.4 requires the Final
Letter of Demand must state the facts and law on which it is
based; otherwise, the Final Letter of Demand and Final
Assessment Notices themselves shall be void. Finally, Section
3.1.6 specifically requires that the decision of the Commissioner or
of his or her duly authorized representative on a disputed
assessment shall state the facts and law, rules and regulations, or
jurisprudence on which the decision i1s based. Failure to do so
would invalidate the Final Decision on Disputed Assessment.

“The use of the word ‘shall’ in Section 228 of the
[National Internal Revenue Code] and in [Revenue
Regulations] No. 12-99 indicates that the requirement of
informing the taxpayer of the legal and factual bases of the
assessment and the decision made against him [or her] is
mandatory.” This is an essential requirement of due process
and applies to the Preliminary Assessment Notice, Final Letter
of Demand with the Final Assessment Notices, and the Final
Decision on Disputed Assessment.

XXX XXX XXX

The facts demonstrate that Avon was deprived of due
process. It was not fully apprised of the legal and factual bases
of the assessments issued against it. The Details of
Discrepancy attached to the Preliminary Assessment Notice, as well
as the Formal Letter of Demand with Final Assessment Notices,
did not even comment or address the defenses and documents
submitted by Avon. Thus, Avon was left unaware on how the

n
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Commissioner or her authorized representatives appreciated

the explanations or defenses raised in connection with the
assessments. There was clear inaction of the Commissioner at
every stage of the proceedings.

XXX XXX XXX

In Commissioner of Internal Revenue v. Reyes, this Court ruled as
void an assessment for deficiency estate tax issued by the
Commuissioner for failure to inform the taxpayer of the law and the

facts on which the assessment was made, in violation of Section
228 of the Tax Code.”>*

Based on the foregoing, respondent or his duly authorized representative
1s mandated to perform assessment functions in accordance with, and strict
adherence to, law, with their own rules of procedure, and always with regard to
the basic tenets of due process. And due process requires respondent and/or the
BIR to consider the defenses and evidence submitted by the taxpayer and to
render a decision based on these submissions.

Furthermore, in case respondent or his duly authorized representative fails
to observe due process, it shall have the effect of rendering the deficiency tax
assessment void, and of no force and effect. Moreover, a significant part of the
due process requirement in the issuance of tax assessments 1s that the concerned
taxpayer must be informed, in writing, of the law and of the facts on which the
assessment is made. Such requirement must be embodied in the PAN,
FLD/FAN, and FDDA. Specifically, when respondent rejects the taxpayer’s
explanations, he must give some reason for doing so and the particular facts and
law upon which his conclusion are based, and those facts must appear in the
record. As a corollary, the concerned taxpayer must #o be left unaware on how
the respondent or his duly authorized tepresentatives appreciated the
explanations or defenses raised in connection with the assessment.

In this case, as stated in the PAN with attached Detazls of Discrepancies dated
November 18, 2019, the BIR found due from petitioner deficiency income tax,
percentage tax, EWT, WTC, DST and compromise penalties for calendar year
2016, in the amount of Php37,882,882.61, inclusive of interest,
determined/shown as follows:

I. INCOME TAX
Taxable Income per Income Tax Return (ITR) Php -

56 Empbhasis and underscoring supplied.
57 Docket, Exhibit “P-8", pp. 1587-1594; Exhibit "R-13", pp. 910-917.
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Add: Adjustments per Investigation
Disallowed Cost and Expenses due to
Non-
Withholding (Schedule 1)
Unaccounted Rent Expense (Schedule 2)
Salaries, Wages and Other Benefits not
Subjected to WC (Schedule 3)

Adjusted Taxable Income

Income Tax Due (30%)
Less: Allowed Tax Credits / Payments
Deficiency Income Tax
Add: 20% Interest
(April 16, 2017 to December 31, 2017)
12% Interest
(January 1, 2018 to December 13, 2019)
TOTAL AMOUNT DUE

II. PERCENTAGE TAX

Revenue/Receipts per Percentage tax
Add: Adjustment per Investigation

Php26,191,123.00
3,037,398.00

13,437,564.83 Php 42,666,085.83

Php 42,666,085.83

Php 12,799,825.75

Php 12,799,825.75
Php 1,823,536.82

2,996,211.27 4.819,748.09

PhE 17 ~10 5__7} QA

Php429,550,797.85

Revenue/Receipts not subjected to Percentage Tax (Schedule

4)
Adjusted Revenue/Receipts

OPT Due (5%)
Less: Allowed Tax Credits / Payments
OPT Payments
Deficiency Value-Added Tax
Add: 20% Interest
(January 26, 2017 to December 31, 2017)
12% Interest
(January 1, 2018 to December 13, 2019)
TOTAL AMOUNT DUE

II1. EWT

Basic Tax Due (Schedule 1)

Add: 20% Interest
(January 26, 2017 to December 31, 2017)
12% Interest
(January 1, 2018 to December 13, 2019)

TOTAL AMOUNT DUE

IV. WTC
Basic Tax Due (Schedule 5)
Add: 20% Interest
(January 26, 2017 to December 31, 2017)
12% Interest
(January 1, 2018 to December 13, 2019)
TOTAL AMOUNT DUE

14,040,690.15
Php443,591,488.00

Php 22,179,574.40

71477 539.89

Php  702,034.51
Php 130,789.99
164,333.78 295,123.77
Dhn 007 15808
Php  583,463.90
Php 111,897.19
136,578.51 248,475.70
Php _ 831,03960_
Php  556,865.00
Php 106,796.03
130,357 18 237,148.21
Php 794,013 71

%
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Correspondingly, as part of the due process requirement in the issuance
of tax assessments, respondents must give reason(s) for tejecting petitionet’s
refutations, and must give the particular facts upon which the conclusions for
assessing petitioner are based, and those facts must appear on tecord.
Respondent or the BIR has obviously not observed such requirement in the
issuance of the subject FAN/FLD. Thus, the inevitable conclusion is that
petitioner’s right to due process, as recognized under Section 228 of the NIRC
of 1997, vis-a-vis Section 3.1.4 of RR No. 12-99, as amended by RR Nos. 18-
2013 and 7-2018, was violated by respondent. As a consequence of such
violation, the subject deficiency tax assessments are rendered void.

Tax assessments issued in violation of the due process rights of a taxpayer
are null and void.®? Furthermore, a void assessment bears no valid fruit.®> Such
being the case, the subject tax assessment cannot be enforced against petitioner,
and respondent or the BIR has no right to collect the same.

In view of the finding that the subject tax assessment is invalid, it becomes
unnecessary to address the other arguments raised by the parties.

WHEREFORE, in light of the foregoing considerations, the present
Petition for Review 1s GRANTED. Accordingly, the Assessment Notices and
Formal Letter of Demand dated December 23, 2019, assessing petitioner for
deficiency income tax, percentage tax, EWT, WIC, DST and compromise
penalties for calendar year 2016, in the aggregate amount of Php38,157,633.01,
is CANCELLED and SET ASIDE

SO ORDERED.
% Adern. 77—
MA. BELEN M. RINGPIS-LIBAN
Associate Justice
WE CONCUR:

MARIA ROWENA O-SAN PEDRO

AsshdateYustice

52 Commissioner of Internal Revenue vs. Avon Products Manufacturing, Inc., et seq., G.R. Nos.
201398-99 and 201418-19, October 03, 2018..

63 Samar-I FElectric Cooperative vs. Commissioner of Internal Revenue, G.R. No. 193100,
December 10, 2014,
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CO%K%’KI SR

Associate Justice

ATTESTATION

I attest that the conclusions in the above decision were reached in
consultation before the case was assigned to the writer of the opinion of the

Court.
Q\—t. AA...\ - T
MA. BELEN M. RINGPIS-LIBAN
Associate Justice

Chairperson

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, and the Division
Chairperson’s Attestation, it 1s hereby certified that the conclusions in the above
Decision were reached in consultation before the case was assigned to the writer
of the opinion of the Court.

RO G. DEL ROSARIO
Presiding Justice




