REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS

QUEZON CITY
THIRD DIVISION
PHILIPPINE BANK OF
COMMUNICATIONS,
Petitioner, C.T.A. Case No. 7915
Members:
- versus-
Bautista, Chairperson
Palanca-Enriquez,
Cotangco-Manalastas, JJ.
COMMISSIONER OF INTERNAL Promulgated:
REVENUE,
Respondent.
x ____________________________________

DECISTION

COTANGCO-MANALASTAS, J.:

This is a Petition for Review filed on April 15, 2009 by Philippine Bank of
Communications pursuant to the Revised Rules of the Court of Tax Appeals, Rule 8,
Section 4(a), in relation to Rule 4 thereof, to review by appeal the inaction of the
Commissioner of Internal Revenue over petitioner’s administrative claim for the
issuance of tax credit certificate in the amount of P24,716,655.00, representing

alleged unutilized creditable withholding tax for taxable year 2006.

THE FACTS
Petitioner Philippine Bank of Communications is a domestic corporation
organized and existing under the laws of the Republic of the Philippines, with

principal office address at PBCOM Tower, 6795 Ayala Avenue corner V. A. Rufino
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Street, Makati City. It is engaged in the commercial banking business and registered
as such with the Bureau of Internal Revenue (BIR), with Tax Identification Number
(TIN) 000-263-340-000."

Respondent, on the other hand, is the duly appointed Commissioner of the
Bureau of Internal Revenue duly authorized to perform the duties of said office
including, among others, the power to decide, approve and grant refunds or tax credits
of erroneously or excessively paid taxes. She holds office at the BIR National Office
Building, BIR Road, Diliman, Quezon City.

On April 16, 2007, petitioner filed with the BIR its Annual Income Tax Return
(BIR Form No. 1702) for taxable year 2006, through the Electronic Filing and
Payment System (EFPS).’

On May 2, 2007, petitioner filed an Amended Annual Income Tax Return for
the year 2006°, showing a net loss of P903,582,307.00 and a creditable tax withheld
for the fourth quarter of 2006 in the amount of P24,716,655.00. Petitioner also
marked the box “To be issued a Tax Credit Certificate” in Line 31 of the above-
mentioned Return, indicating its intention to apply for the issuance of tax credit
certificate for its excess/unutilized creditable withholding tax (CWT) for the year
2006, in the amount of P24,716,655.00.

On April 3, 2009, petitioner filed with the BIR its letter requesting the
issuance of tax credit certificate for the excess creditable tax withheld covering

taxable year 2006, in the amount of P24.716,655.44."

" Pars. 1 and 3, Stipulation of Facts, Joint Stipulation of Facts and Issues (JSFI), docket, pp. 78 and 79.
2 qs A
Exhibit “A™.
° Exhibit “B”.
4 Exhibit “E”; Par. 4, Stipulation of Facts, JSFI, docket, p. 79; Per instant Petition for Review, amount
claimed is P24,716,655.00.
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Due to respondent’s failure to render a decision on petitioner’s claim for tax
credit certificate, petitioner filed the instant Petition for Review on April 15, 2009,
praying for the iss1  ce of tax credit certificate for its alleged unutilized creditable
withholding tax for taxable year 2006, in the amount of P24,716,655.00.

In her Answer’, respondent interposed the following special and affirmative
defenses:

“SPECIAL AND AFFIRMATIVE DEFENSES

4. Petitioner’s alleged claim for refund is subject to administrative
routinary investigation/examination by the Bureau.

5. The petitioner should fully comply with the provisions stated in Revenue
Regulations 6-86 and CIR vs. PERF Realty Corp., GR No. 163345
dated July 4, 2008, which states that:

“The CTA, citing Section 10 of Revenue Regulations 6-85 and
Citibank, N.A. v. Court of Appeals, determined the requisites
for a claim for refund, thus:

1) That the claim for refund was filed within the two (2) year
period as prescribed under Section 230 of the National
Internal Revenue Code;

2) That the income upon which the taxes were withheld was
included in the return of the recipient;

3) That the fact of withholding is established by a copy of a
statement (BIR Form 1743.1) duly issued by the payor
(withholding agent) to the payee, showing the amount paid
and the amount of tax withheld therefrom.

X X X

6. In an action for refund, the burden of proof is on the taxpayer to
establish its right to refund, and failure to sustain the burden is fatal to
the claim for refund/credit.

7. Claims for refund are construed strictly against the claimant for the
same partake the nature of exemption from taxation (Commissioner of
Internal Revenue vs. Ledesma, 31 SCRA 95) and such, they are looked
upon with disfavor (Western Minolco Corp. vs. Commissioner of
Internal Revenue, 124 SCRA 1211).

* Docket, pp. 51-54.
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During trial, petitioner presented Mr. Percival Ordejon, Head of its Financial
Accounting and Tax Management Unit and Mr. Edwin F. Ramos, the duly appointed
Independent Certified Public Accountant (Independent CPA) as its witnesses.
Thereafter, petitioner filed its Formal Offer of Documentary Exhibits®, submitting
Exhibits “A” to “N”, inclusive of sub-markings; which this Court admitted in the
Resolution’ dated June 3, 2011. On the other hand, respondent presented her lone
witness, Ms. Cecille V. Uy. Subsequently, respondent filed her Formal Offer of
Evidence®, offering Exhibits “17 to “4”; which were admitted in evidence in the
Resolution’ dated October 13, 2011.

On December 23, 2011, this case was submitted for decision, considering
petitioner’s Memorandum filed on November 16, 2011 and respondent’s

Memorandum filed on November 18, 201 1.1

THE ISSUES
The following are the parties’ jointly stipulated issues'' submitted for this
Court’s consideration:

“A. Whether or not the claim for the issuance of a tax credit certificate was
filed within the two-year prescriptive period prescribed under Section
204 (C), in relation to Section 229 of the NIRC of 1997 as amended;

B.  Whether or not petitioner has an unutilized creditable withholding tax
in the amount of P24,716,655 for the calendar year 2006, which is a
proper subject of a claim for refund/issuance of tax credit certificate
pursuant to Section 76 of the NIRC as amended;

C.  Whether or not the income from which the subject creditable taxes
were withheld were included as part of the gross income in petitioner’s
annual income tax return for the calendar year 2006; and

® Docket, pp. 198-207.
7 Docket, pp. 212-213.
$ Docket, pp. 233-235.
® Docket, pp. 244-245.
' Docket, pp. 277-278.
" Docket, pp. 79-80.
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D.  Whether or not the unutilized creditable withholding tax for the
calendar year 2006 in the amount of P24,716,655 was carried—over and
applied by petitioner against its tax liabilities in the succeeding taxable
year.”

The foregoing issues boil down to the issue of whether or not petitioner is
entitled to the issuance of tax credit certificate in the amount of P24,716,655.00,

representing unutilized creditable withholding taxes for taxable year 2006.

RULING OF THE COURT
In order to be entitled to the issuance of tax credit certificate for
excess/unutilized creditable withholding tax, petitioner must satisfy the following
requisites:

1. That the claim for refund was filed within the two-year
prescriptive period as provided under Section 204(C) in relation
to Section 229 of the NIRC of 1997, as amended;

2. That the fact of withholding is established by a copy of a
statement duly issued by the payor (withholding agent) to the
payee, showing the amount paid and the amount of tax withheld
therefrom; and

3.  That the income upon which the taxes were withheld were
included in the return of the recipient.'

Anent the first requisite, the provisions of the National Internal Revenue Code

(NIRC) of 1997, as amended, pertinent to claiming a tax refund/tax credit are Sections
204(C) and 229, which provide:

“SEC. 204. Authority of the Commissioner to Compromise, Abate
and Refund or Credit Taxes. — The Commissioner may —

XXX XXX XXX
(C) Credit or refund taxes erroneously or illegally received or

penalities imposed without authority, refund the value of internal revenue
stamps when they are returned in good condition by the purchaser, and, in his

' Section 2.58, Revenue Regulations No. 2-98, as amended; Citibank N.A. vs. Court of Appeals, et al.,
G.R. No. 107434, October 10, 1997, ACCRA Investments Corporation vs. The Honorable Court of
Appeals, et al., G.R. No. 96322, December 20, 1991.
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discretion, redeem or change unused stamps that have been rendered unfit for
use and refund their value upon proof of destruction. No credit or refund of
taxes or penalties shall be allowed unless the taxpayer files in writing
with the Commissioner a claim for credit or refund within two (2) years
after the payment of the tax or penalty: Provided, however, That a return
filed showing an overpayment shall be considered as a written claim for
credit or refund.” (Emphasis supplied)

“SEC. 229. Recovery of Tax Erroneously or Hlegally Collected. -
No suit or proceeding shall be maintained in any court for the recovery of
any national internal revenue tax hereafter alleged to have been erroneously
or illegally assessed or collected, or of any penalty claimed to have been
collected without authority, or of any sum alleged to have been excessively
or in any manner wrongfully collected, until a claim for refund or credit has
been duly filed with the Commissioner; but such suit or proceeding may be
maintained, whether or not such tax, penalty, or sum has been paid under
protest or duress.

In any case, no such suit or proceeding shall be filed after the
expiration of two (2) years from the date of payment of the tax or
penalty regardless of any supervening cause that may arise after
payment: Provided, however, That the Commissioner may, even without a
written claim therefor, refund or credit any tax, where on the face of the
return upon which payment was made, such payment appears clearly to have
been erroneously paid.” (Emphasis supplied)

In ACCRA Investments Corporation vs. The Honorable Court of Appeals, et
al."®, the Supreme Court held that the two-year prescriptive period for claiming a
refund commences to run on the date of filing of the Final Adjustment Return. It is
only when the Final Adjustment Return covering the whole year is filed that the
taxpayer would know whether a tax is still due or a refund can be claimed based on
the adjusted and audited figures.'’

Based on the foregoing, petitioner has two years from the date of filing of the
Final Adjustment Return within which to file a claim for refund or tax credit of excess

creditable withholding taxes both in the administrative and judicial levels. The

present claim covers taxable year 2006 for which petitioner filed its Annual Income

" G.R. No. 96322, December 20, 1991.
" Commissioner of Internal Revenue vs. TMX Sales, Inc. and the Court of Tax Appeals, G.R. No.
83736, January 15, 1992.
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Tax Return on April 16, 2007".
filed by petitioner on April 3, 2009'® and the Petition for Review filed on April 15,

2009 fall within the two-year prescriptive period. Clearly, the first requirement has

7915

been satisfied.

As regards petitioner’s compliance with the second requisite, the Court of Tax
Appeals En Banc in the case of Mermac, Inc. vs. Commissioner of Internal Revenue
ruled that claims for refund of creditable tax withheld shall only be given due course

upon submission of BIR Form No. 2307 issued by the income-payor to the recipient-

payee, to wit:

“On the outset, the third condition is imposed by Section 2.58.3 (B) of

Revenue Regulations (RR) No. 2-98, which states:

Sec. 2.58.3. Claim for Tax Credit or Refund. -
XXX XXX XXX

(B) Claims for tax credit or refund of any creditable income
tax which was deducted and withheld on income payments shall be
given due course only when it is shown that the income payment
has been declared as part of the gross income and the fact of

withb~1din~ ic eg~t¥shed b -~ ~~—- ~¢ <he wit""“~""ing_tax
~“~*~ment duly iss—-~~ Yy the payor to *=~ —~- ree_showing the

amc -+ paid and the amount of tax withheld there*~~m. (Emphasis
provided)

Corollary to the condition set forth, the same RR No. 2-98 establishes the
requirement on the part of the payor to furnish the payee the withholding tax
statement using the prescribed form (BIR Form No. 2307), which shows the
income payments made and the amount of taxes withheld. Otherwise, the failure

of the payor to furnish the same shall be a ground for mandatory audit, viz.:

Sec. 2.58. RETURNS AND PAYMENT OF TAXES
WITHHELD AT SOURCE. -

XXX XXX XXX
(B) Withholding tax statement for taxes withheld. — Every

payor required to deduct and withhold taxes under these
regulations shall furnish, in triplicate, each payee, whether

'3 Exhibit “A”.
'® Exhibit “E”.

" CTA EB Case No. 699, July 27,2011 (CTA Case No. 7758).

Counting from this date, the administrative claim
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individual or corporate, with a withholding tax statement,
using the prescribed form (BIR Form No. 2307) showing the
income payments made and the amount of taxes withheld
therefrom, for every month of the quarter, within twenty (20) days
following the close of taxable quarter employed by the payee in
filing his/its quarterly income tax return. The payor, nonetheless,
should always retain a copy of duly issued BIR Form 2307.
Failure to furnish the same shall be a ground for mandatory audit
of payor’s income tax liabilities (including withholding tax) upon

verified complaint of the payee.
XXX XXX

The rules are clear.

XXX

The income-payor, as the withholding agent, is

required to furnish the recipient-payee of the statement of withholding or BIR
Form No. 2307. And for purposes of claims for refund or tax credit of
creditable income tax, the claim shall only be given due course when the
income and withholding are established by a copy of the withholding tax
statement or BIR Form No. 2307 issued by the income-payor to the recipient-

payee.” (Emphasis supplied)

The breakdown of petitioner’s total claim amounting to P24,716,655.00 is

summarized as follows:

|

Amount of
Supporting Creditable
BIR Withholding
Findings - Returns Reference Tav
PER ICPA REPORT
A. Sale of property
1. Creditable withholding tax payments supported by
original BIR Returns stamped "received" by the 1606 & Annex Al-1.
BIR agent and original copies of bank validated 1706 Exhibit I'-20
deposit slips as evidence of tax remittance | P 616,431.56
2. Creditable withholding tax payments supported by
original BIR Returns stamped "received” by the 1606 Annex Al1-2,
BIR agent and photocopies of bank validated Exhibit F-20
deposit slips 2« »vidence of tax remittance 175,200 60
3. Creditable wiunmuiding tax payments supported by ]
certified true copies of BIR Returns stamped
"received” by the BIR agent and photocopies of 1606 ér?n.ex.Al-l
. . . . :xhibit F-20
bank validated deposit slips as evidence of tax
remittance 600,000 nn
4. Creditable withholding tax payments supported by
. . " . " Annex Al-4,
original BIR Returns stamped "received" by the 1606 Exhibit F-20
BIR agent 7 11,202,694.80
5. Creditable withholding tax payment supported by
original BIR Returns stamped "received" by the 1606 Annex Al-1,
BIR agent and original certification issued by the Exhibit L
BIR confirming the validity of transaction - 228,000.00
6. Creditable withholding tax payment supported by
photocopy of BIR Return stamped "received" by 1606 Annex Al-2,
the BIR agent but with original certification issued Exhibit L
by the BIR confirming the validity of transaction 210,000.00
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Sub-total P 331,427.12
Rounding-off difference (0.44)
TOTAL P24,716,655.00

Based on the above findings and the Court’s ruling on strict compliance with
the required Certificates of Creditable Tax Withheld at Source or BIR Form No. 2307
in claiming for CWT refund, petitioner was able to satisfy the second requirement in

the amount of P7,738,179.01, as presented below:

Amount of
Creditable
Supporting Withholding
Findings BIR Returns | Reference Tax
A.  Lease of office space - PBCOM Tower
1. Creditable withholding tax payments supported Annex A2-1,
by original BIR Form 2307 2307 Exhibit F-20 | P5,155.697.64
2. Creditable withholding tax payments supported
. R . Annex A2-3,
by original BIR Form 2307 with erasure in 2307 Exhibit F-20
. . Xnip1
amount but with countersignature o 1,378.13
B.  [wtaract [ncome on commercial loans e
1. ueditable withholding tax payments supported Annex A3-1,
by original BIR Form 2307 . Exhibit F-20 1,551 08126
2307
Annex A2-1,
Exhibit L 432 5AN A4
2. Creditable withholding tax payments supported 2307 Annex A2-5.
by photocopies of BIR Form 2307 Exhibit L 77 05 11
3. Creditable withholding tax payments supported Based on
by photocopies of BIR Form 2307 only. Annex A3-8,
Exhibit F-20
2307 in relation to
Annex A2-1
to A2-6,
- Exhibit L 12,733.49
C. Lea<~ ~*office space - Real and Otler Properties Owned/Acquired (ROPOA)
1. creditable withholding tax payments supported 2307 Annex A3-1,
by original BIR Form 2307 Exhibit L 53,857.24
2. Creditable withholding tax payments supported Based on
by photocopies of BIR Form 2307 2307 Annex A3-2,
Exhibit L 183,773.28
3. Creditable withholding tax payments supported Based on
by photocopies of BIR Form 2307 only. Annex A4-2,
Exhibit FF-20
in relation to
Annex A3-1,
Exhibit L 760 R72.86
Rounding-off difference (0.44)
TOTAL - P7,738,179.01 |
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IR

Sodexho Pass

419,916.00

20,995.80

Total

: P 250 .989.64
| 2 ™7 Lease of office space - Real and Other Properties Owned/Acquired (ROPOA)

P 125,099.50

(Based on Annex A4-2, Exhibit F-20 in relation to Annex A3-1, Exhibit [.)

F-7 <04 GL Language (Daiichi Properties) P 107,54~ en ) » 7 eea1a
Mechel Metal Properties (Daiichi

F-2.610 Properties) 29,307.31 1,465.36

Total 136,874.11 4,154.53

Rounding off difference L (0.44

GRAND TOTAL P 100,231,922.69 | P 4,624,554.63

In sum, petitioner has sufficiently proven compliance with the three requisites

for the refund of unutilized creditable withholding taxes, but only to the extent of

P4,624,554.63 out of the total claimed CWT of P24,716,655.00.

The Court shall now determine whether petitioner exercised the option to

carry-over its excess creditable withholding taxes to the succeeding quarters, as

provided under Section 76 of the NIRC of 1997, as amended, which reads:

“SEC. 76. Final Adjustment Return. - Every corporation lhable to tax

under Section 27 shall file a final adjustment return covering the total taxable
income for the preceding calendar or fiscal year. If the sum of the quarterly
tax payments made during the said taxable year is not equal to the total tax
due on the entire taxable income of that year, the corporation shall either:

(A) Pay the balance of tax still due; or

(B) Carry-over the excess credit; or

(C) Be credited or refunded with the excess amount paid, as
the case may be.

In case the corporation is entitled to a tax credit or refund of the
excess estimated quarterly income taxes paid, the excess amount shown on
its final adjustment return may be carried over and credited against the
estimated quarterly income tax liabilities for the taxable quarters of the
succeeding taxable years. Once the option to carry-over and apply the
excess quarterly income tax against income tax due for the taxable
quarters of the succeeding taxable years has been made, such option
shall be considered irrevocable for that taxable period and no
application for cash refund or issuance of a tax credit certificate shall be
allowed therefor.” (Emphasis supplied)

Pursuant to the above-quoted provision, the corporate taxpayer’s excess tax

credits or overpaid income tax in a given taxable year may either be refunded (either
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in the form of cash or tax credit certificate) or carried over/applied to the succeeding
taxable years. However, once the option to carry-over has been made, the same
becomes irrevocable for that taxable period.

Records reveal that in its Final Income Tax Return for taxable year 2006'%,
petitioner reflected a net loss of P903,582,307.00" and income tax overpayment of
P65,800,469.0020, which petitioner marked as "To be Issued a Tax Credit

n2i

Certificate"“".

A perusal of said Return shows that the income tax overpayment of

P65,800,469.00 consists of the following:

Prior year's excess credits I P 41,083,814.00
Creditable tax withheld during the year 24,716,655.00
Total - B o | P 65,800,469.00

Petitioner was unable to utilize the total tax credits of P65,800,469.00 because
it had no income tax liability due to losses incurred in its operations.

In petitioner’s 2007 Quarterly Income Tax Returns for the first”?, second® and
third* quarters as well as in its 2007 Annual Income Tax Return® , only the amount of
P41,083,814.00 was reflected as “Prior Year’s Excess Credits”. Clearly, the claimed
CWT amounting to P24,716,655.00 for the year 2006 was not carried over to the
succeeding quarters or taxable year.

WHEREFORE, the instant Petition for Review is hereby PARTIALLY
GRANTED. Accordingly, respondent is hereby ORDERED TO ISSUE A TAX

CREDIT CERTIFICATE in the reduced amount of FOUR MILLION SIX

'8 Exhibit “B”.

1 Exhibit “B”, Line 21B.
% Exhibit “B”, Line 28G.
2 Exhibit “B”, Line 31.
22 Exhibit “F-14”.

2 Exhibit “F-157.

2 Exhibit “F-16".

2 Exhibit “D”.
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HUNDRED TWENTY-FOUR THOUSAND FIVE IIUNDRED FIFTY-FOUR
AND 63/100 PESOS (P4,624,554.63), representing petitioner's unutilized creditable

withholding tax for taxable year 2006.

SO ORDERED.
< ?//,\///
AMELIA R. COTANGCO- MANALASTAS
Associate Justice
WE CONCUR:
LOVYELL R. ISTA OLGA PALANCA-ENRIQUEZ
ssociatetJustice Associate Justice

ATTESTATION

[ attest that the conclusions in the above Decision were repched in consultation
before the case was assigned to the writer of the opinion of the Cpurt’s Division.

CERTIFICATION

Pursuant to Section 13, Article VIII of the Constitution and the Division
Chairperson’s Attestation, it is hereby certified that the conclusions in the above
Decision were reached in consultation before the case was assigned to the writer of
the opinion of the Court.

u-i . Q""/L\
ERNESTO D. ACOSTA
Presiding Justice



