‘MEPUBLIC OF THE PHILIPP INE3
COURT OF TAX APPEALS
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INC, (LU DO & LU Yi
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= versus - C.T.A. CASE NO, 340
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DECISION

This is an appeal from the decision of respondent
Collector of Internal Kevenue dated Noveuwber 26, 1956,
denying petitioner’s claim for the refund of the sum of
#13,694,92 representing compensating tax on empty cotton
bags imported by petitioner.

The following facts have been established: Peti-~
tioner i{s a domestic corporation engaged in the manu-
feed and corn oil. Upon prior application, its business
of manufacturing corn starch was recognized as a2 new and
necessary industry under the provisions of Aepublic Act
no. 35, as amended by Republic Act No. 901, and accorde-
ingly petitioner was granted, by the Secretary of Fi-
nance, exemption, among others, from the follewing in-
ternal revenue taxes:
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However, the approval of petitioner's application for
tax exexption was made subject to the condition "that
the only raw material to be imported is sulphur (80
kiles of sulphur for every 30 metric ton of processed
corn) and that this raw material will be procured
locally 2s socon as similar article of domestic origin
or manufacture shall become available.” (Exh. 2, resp.
P« 24 BIR rec.j p. 33, CTA rec.). The period of sald
exemption shall retroact to October 1, 1952, the date
of the filing of the application.

Between January 1954 and /pril 1955, petitioner
imported from the United States a total of 212 bales
or 211,187 pleces of empty corn starch bags which were
subsequently used In packing corn starch manufactured
by petitioner. Upon clearance of said importation thru
the customhouse, petitioner paid to the Bureau of Cus~
toms by way of deposit, in conformity with customs laws,
the corresponding 7= sales or compensating tax in the
total amount of ¥13,654,.92,

Subsequently, on September 5, 1955, petitioner
requested respondent to refund the amount collected
and paid as sales or compensating tax on the empty corn
starch bags. Thils request was denied by respondent in
a letter, dated November 26, 1956, on the ground “that
cotton starch bags, which are available locally, are
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not specifically covered {n the letter of the Honor-
able, the Secretary of Finance, dated July 9, 1953,
granting exexption from the payment of inkernal re-
venue taxes x x x* (Exhs, H and 4, p, 35, CTA rec.).
Upon receipt of this letter of dental on December 6,
1956, petitioner flled his "Appeal & Petftion for Ree
view® with this Court on January 5, 1957 which was
amended on Aprfl 13, 19%7,

The {ssues relsed by the partfes {n their plead-
ings boil down to the followlng:

1. ¥hether or not this Court has Jurise
diction over the Iinstant appealy

2, Whether or not petitieonar is t

from the pavment of compensating tax on t

empty cotton v2ys In question.

m‘s proposition thet this Court has no
Jurisdiction over the instant appeal is premised upon
the following pretensions, to wits (1) tiue cecision of
the Secretary of iinance Limiting the scops o1 the tax
exemption granted to petitloner s the decision under
review, respondent’s decision deaylng refund of the
tax in question being merely ancililary therets; (2) in
the final analysis, it is the Secretary of rinance who
decides whether or not a tax colleciwd irvm a grantee
of exeuption under Hepublic ~Acts nous, 40 and Wil is
refundable; and (3) Republic Act o, 1129 does net cone
fer upon the Court of Tax Appeals jurisdiction to review

rtuumumum«msmonm-m

matters pertaining to the adminlstration and ecniorce-
ment of Aepublic Acts Nos, 35 and 901,
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The axguments that what s hexein appeslioed So
the docision of Lhe Secxotony of Finanes caanet bo
sestained, Whot iz sppoalaed te us is the decisiom
of zecpendant Csilector sf Intermal Revonue (Exhs. M
,,,,ﬂA),mmnm&mmm«m

mmmmmmuwmh-.
denial by respondent of seld claim, Fimelly, it cen=

teine a prayar” that the decisien rendarod by the mes-
pondont in this cass be reviewsd and thst 2 Judgeant be
the potitioner the ameunt of ¥13,654.92 reprosesting the
total amount of cempsnssting tax x X X'.

are not specifically coverod In the lstter eof the Secie~
tary of Finmnco, granting tax estaption te petitieses

did nat destroy the idantity of said decisiom, It did
mot thopaby convert respendsnts decisien inte & deeci-

tlon of the Sserstary of Financo. In @ case, similesiy
situstad and Invelving the same fssue as tho ene st bar,
we helds

0
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"The L -+ jiestlon o U wo are
called upon to decide, as rstsed vy
¢ouirsel tr  t ~ resnonoant ‘.o Llectar
of Internai ..ovonue by way of svecial
defens. s swer ¥n 1 0 3.enuew
petition tor review, is whaether or not
this court nas 1 is {87 Futercd’p
tnis appen: .unsiderin, tnhat in ceciding
the tax {ssue wa would ioCvesdl Ly Dave
tu dolve into the validity uf tue decie
slon » the secretdry o1 7 luao Co o miL=
ing the exe ption of petitioner do « new
and .lecessalrv Ubluativ tu cercal. inter-
nal revenue taxes onlv snd not all cexes,
A4885; 5 (. 's Cu.se. Cunleiids that uwnder
soction + of wopuglic gt WO, llb. tnis
LOUrt uds | iies G o Lo Teview vy u,.-
paal only dec isiocis ot the Lownissioner
of w.3 L.y waitlactow ot Jutciadt aevehue
and tne irovincial ana wiuy dusras uf
ASEC 55 8T » PPCALLe 4@ LU h oLn up =
nion that this vourt nds jurisdwction co

entor..._. v lnstant o 4 U@CAUse what
has actuaiiv veen apoeaied to us 1is not

a dec . oL Wiie o C. Ler . 0L Plradice
Jdi the docision o1 tine respondent Lole
locte e L . Jevende 2. Ktuowel i,
1922, gomancing irou petitionor the pay=
meit J1 1 v o ror.,. ox, MCupation fee,
surcharye anu twnproaisc in the total
amour.t ot Ly ., 2.. wurevver, .a fact

that tne re2p0ndoii wollector of intoriel
HAVer w138 ¢ Lot Lo eniorce stric.os

tne teras or tue yrant of tax cxeuapiion

t6 pucitivier 8% LUNLCITeU wy N8 - eCIle=
tary of Finance, oniy goes to snow nhis Lu=
pliec wwpro s 31 wuac llwited cwnt as his
ownhe In the ygrant, tie vecrotary ot ri-
nance «fC Not Lwiuve ¢ v, e taxes
coverod by the oxouplion. 1hus, we could
8@y, « .tuviore, t a. . hae Juvin appeedes
to us Ln the present case iIs tho docision
of the Pdopy den! wodietl o o i L.
nevenue appiving strictly the terns of the
srant of > . Tun to p o oitiower as
conterred oy L .w wacrotary of ¢ Inanco and
the assessaunt uader -0 'L s 41 . oz
ot the .diLlvucy Internal wovonue wode by
the ¢ ¢ wr o.n- texes 1o quescion
Quainse tae potitioner, in conformity with
vhe 1 . @ < bax .xvaplbic. cunlercec
upon the latter, w.ouic we decide, t.cro-
fore, 3as In fact we snall decide hercu.der,
the validity ot the 1lf.it « _rant oif tax ex-
eaptlon conterred oy the .ecredsry of Fle
nance to the petitioner, we do 80 as . {ii=
cidont to the principal {ssue subumitted
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before us In this appeal which 1s the

validily of the assessaent against the

Qtim in the amount of ¥5,008,33.*

Marble Corporation of the FPhilippines

v. Collector of Internal Revenue, B.T.A,

Case No. 126, Lecembexr 17, 1954,)

nespondent's second argument that in the final
analysis, it is the Secretary of Finance who decides
whether or not a tax colilected under Aepublic Acts
Nos, 35 and U1 is reiundablie is, we believe, without
merit. Republic Acts Nos, 35 and 901, upon which pe-
titfoner claims exemption from the payment of compen-
sating tax, do not ledge, expressly or impliedly, in
the secretiry of Finance the power or authority teo
determine whether or not a Lax collected uncer saia
acts is refundadle., Consequently, such power or authoe
ity still remains with the Collector oi Iaternal Ke-
venue in accordance with the provisiens of the general

law which reads as foliows and we quote:

illegally essessed or collec u- of aw;
sum alleged to have or in any

manner wrongfully collected, untfl a auu
for reiund or credit has been duly filed with

1mofm1m; but such
it or proceeding be maintained, whether
not such tax, ty, or sum has been pald
muﬂ protest or duress, In any case, ne such
ar

‘"
g

uvuaothwmuhmmnh

or other law or part of law administered
by the Bureau oi Iaternal credit
or refund taxes erroneously or i ly re-
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assebsad or excessive,
“He shall refund the value of %

“The authority of the Collecter of
Internal Revenue to credit or refund taxes

Having ruled that what is appealed to us is the
decisfion of respondent, we do net find it necessary
to deliberate on responcent's third pretension,

At this juncture, we nake mention of an argu-
ment raised by respondent a3t the eleventh hour and
for the first time {n nis "Supplewental memoranduw and
rejotnder to pet{tioner's reply memoranduz” to the ef-
fect that petitfoner's action was not instituted within
two years from the paywment thereof. In coannection with
this argumeni, we are 2sked to consider the certifie
cate and the official receipts included and appearing
in the records of the dureau of Internal Kevenue (pp.
25~31) transaftted te this Gourt which however had net
been presented as part of respondent's svidence during
the trfal. He argues that the paymants covared by the
receipts and certificate were mere deposits and could
not be refunded unless first coavarted as payment of

[ 7%
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taxes and 1f treated as payments on the dates as in-
dicated therein, except for the amount of #1,738.39
covered by Offfcial Recelipt No, 0=551110-1, dated
April 15, 1995, the rest of the amount sought to be
refunded 1s barred by the two-year period prescribed
by the aforecited sectfon 306,

It is indeed gquite unfortunate that this ques-
tion was raised by respondent's counsel rather be-

latedly, after he had rested his case without presen=-
tation of the receipts and certificate as part of his

evidence, However, granting arguende that all these

may be admitted in evidence, we find respondents argu-

ment not well-founded,
It should be noted that the receipts and certi-
ficates themselves state that the amounts involved

were received in deposit for sales and/or compensating

taxes on the shipments invelved. This is so, because
the peculiarities of customs law and procedure.
Thus the amounts so received by customs officials in
connection with importations do not become payments
until after the posting or publication of the final

}

liguidation of the import entries in relation thereto.

(See Customs Administrative Order No. 362; Caltex
(Philtppines) Inc. vs, Commissioner, C.T.A. Ne. 190,
September 30, 1957, Jj Such dates of final postings of
import entries could easily have occurred very much
later than April 15, 1955, Inasmuch as it is within
the power of respondent or the government to show, by

677
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the recorde ef the Commiseionexr of Customs snd the
latter®s cuberdinate (a5 Deputisc of respendent under
Sestion 6 of the Revenuc Ceds), when such posiinge or
publisotisns of tho final liquidations were sffected, |
the fermor’s fellure to preseat such sstezial evidenco
constrainc us to find that potitionsx’s 2etion was
inctituted within the twe-ynay pevied referred te in
sactions 306 ef the Tan Ceds., Censidezing further
thot the lastant appoal was filed within the thirty-
doy poried proscribed by sectien 11, Republis Ast Moo
1125, we censoguentiy find and so hold thet this Coust
hae juriediction to decide the sbove-entitled case ea
its mexits,

g shall new procesd to dotermine whether or net
the ompty cottes bage in quostien sxe emsmpt frem the
paymont of ceompensoting tax undsr Ropublie Ast Ne. 35,
as zevised by Rupublie Aet Ne, 201. The ctetutery
previciens under which petitioner wos granted tox ex-
emptien by the Sesxotszy of Finaonce are quetod ep
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sequant to the w& of ﬂtn 8st, shell
WM n and fm

Bxlefly, petitisnur contends that the iaperted
ompty cotten bapo, which adaitiediy are usad In pack-
or Supplies sssentlally needed In the new and necessary
fndustzy of munufacturing, pecking, dictributing and
solling saxn starch; that withewt thea It would be fmo
presticel to distridute snd sell its manufecturod comn
oequeontly, It is uwrged that sald bags should be exeapi
from the pavmant of compenssting tan under the tax sx-
omption grent (Exhibit F). Upon the other hand, res-
view of the tex smeapiion grentsd by the Secretawy of
Finonce. It is further weged that noithar ape thay mi-
chinery nor squipmant thst go inte the menufacture of
tha 7inished produce of cern stareh.

The sxenption gramted te potitiensr in pursusnce
of the previsioms of Republis Asts Wes. 35 and 901 réfers
te taxeo in rospect to the amwissture of cown stareh,
sorn gluten faed, and coxn ofl (Ezh, ¥, p. 33 CTA ree.).
The word manufacture” it met s technicel ward; £t uhould
bmhmMum-ﬁufum
nit Cezporstion v. Colloster of Intopmal Savemws, C.T.A.
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vase no, U1, vecemoer 15, 19963 see also sharpe v.
Hasey, 114 N.#, 1118, 1119, 134 wis, 618), In the
Eternit vorporation case, supr., we reproduced the
various definitions of the warao “manufacture” as in=-
terpreted and understood in 1ts cowion or ordinary
signification. "~e quote them hereunder agaim

"{) nake or i1asricate raw .aat erifals
oy hand, art, or nchinery and work Into
forms convenlent ior use; and when iscd
as a noun, anythin, nade trom raw materials
Jy hona, Jr a7 awcninery, or vy art.”
(douvier's Law . ictfonary, srd Hev., Vol,
11, pe 2 5 , citing rcople v, wenple, 61
Uil NeYe wuppe. 7il.)

"9 .,anufacture' {s oroccss or uperatiuh
ot «w3kia, wares or env udtorial oroducts
vy nawd, oy Jachinery, or oy Jtuer ayoncy:
often cirriea on systonatically wich divie
sfon ot lavor and witti the use of nachianory."
{Toen v, Sureau of .evenue, 873 F, 2d olJ,
S2), 43 NeMs A D3 citou Tu 26 words & :'rases
6l1la

“x x x Ihe wirc "wanutacturc' seans
the aaking of anytuin, py uanc or artifiee,
or the process ui .aking anytning oy art of
reduc fny naterials into a farn tit for use, .
s tre ~end or oy nachinery, or the proaucs=
tion of articlos for use trou raw or pre-
pared -oterfols by yiving sucn aaterfals new
tor.s, uualivies, proportics or cosotnativas
whettor ov aana lowor or 2y achinory.” {(wur-
Iy Ve Alao0me 2 0WOr Lu., ¢ —wU, QG LZL, Y7,
243 Ala, .- clitod Tn <« - ords &  nrases p.
bl4é. )

"taa,utacture' 1s the prousuceive of
articios 1or Jse tro . raw or preparcd apas
tertais, oy ;iving to these «atters uew
toras, ualitivs, properties, or cowina-
tlons, wheothier by huana lowor vr by aachi-
nary; also anything .ade [o1 use frow raw
Or propareu .atecstols.” (<. worcs & I hrases,’
Pe fFoi.,

“The c¢le .«@intal seanin, of the ter. 'to
saputacture' 1s 'ro sake® (etynole,icallys,
to make Dy hand, -= to eke and proudce $0ue=
thiny as 8 new coistruction out or oxist” .
waterials ... In otner words, the process

&0
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of manufacture brings #bout the produc-

tion of some new arilcle Dy lication

of skill and labor te the original sub-

stance or waterial out of which such new

pxodget utmui‘ lﬁ' houvu;; :::ro ?

mere a m‘f Gm ] orf-

gmlymmula or substances, and no

substantial and wellesignalized transe

formation in form, sualities, and adapta~

billity in use, quite different from the

originals, it camnet mﬁz and with

Jo0t Bae tmymped = & sior peedisting Mems

: s pd ~-= 3 NOW on
ed,” (Lom, v. weland Facking Co.
1928) 292 Pa, 447, 141, A, 148,)

We shall limit ourselves to the manufacture by
petitioner of cormn starch. This manufacture involves
8 process of turning out corn starch from whatever raw
materfials is used by petitioner to produce the finished
product of starch, Gut, as popularly undexrstoed, the
manufacture of corn starch does not end with the pro-
duction of the starch in its svare powdery fora, By
npul.u understanding, lts wanuiacture extends to and
facludes the wrapplang packages for packing of the pow~
dered starch in such 2 mannexr that the same way be
readily sold and bought in wholesale or rxetail. It is
not sold and Lought in 1te bLapre powdered form, but is
so deozlt with In bags, packages or other contailners.
while by this observation, we do not wean to iaply,
much less Intinate, that oxdinarily the sanufaciuring
of zn article is not distinguishable and separate from
its sale, yet, It must be coaceded that sale is inci~
dental to manufacture (see Eternit Corporatien v, Cole-
lector of Internal Aevenue, ve.l.A. Case hio. 201, Lec~

ember 15, 19%¢). A wanufacturer produces to sell.
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Consequently, he must prepere and produce his articles
in the manner and form in which they are readily, come
monly and conveniently seld In the market. The packing
of the corn starch in cotton bags or any other con=
venient container is in respect to and related to the
manufacture of corn starch. To rule otherwise would
frustrate the beneficient purpose of Republic Acts lios.
35 and 901 to exempt from all taxes a new and necessary
industry. It must be reaembered that Republlc Acts Nos.
35 and 901 exempt any person, partaership, company, or
corporation engaged in a new and necessary industry from
the payment of all taxes directly payable by such person,
partnership, company or corporation in respect to said
industry.

With respect to respondant®s contention that the
imported empty cotton bags are not exempt from compen=
sating tax becausa they are not included im the grant
of tax exemption (Exhibit F) suffice It to say that the
Secretary of Finance cannot limit the operation of Ae-
public Acts Nos, 35 and 9Cl. The Secretary of Finance
cannot validly limit the exemption only to compensating
tax usually imposed on machinery and equipment exclu-
sively used in the new and necessary Industry. ¥e rel-
terate that the authority conferred upon the Secretary
of Finance under Section 1l of Aepublic Act He. 901 is
limited to the classification as te which of the several
industries or commercial ventures an applicant may have
would be granted the privilege of tax exemption as a

682 o F
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new and necessary industry (Marble Corporation of the
Philippines v. Collector of Internal Revenue, Supraj.

Hsving ruled that the packing of corn starch 1is
in respect to and related to the manufacture thereof, \
1 follons thet the Supertetion sply 6otoen bogs in
question are exempt from compensating and/or sales tax.
Consequently, the compensating or sales tax paid thereon
should be refunded.

WHEREFGHE , the respondent Collector of Internal
Aevenue is hereby ordered to pay and deliver to peti-
tioner Philippine Corm Products, Inc. (Lu Do & Lu Ym
Corporation) the sum of #13,654.92 representing com-
pensating tax collected on the 212 bales of empty cotton
bags., without pronouncement as to costs.

50 URDERED,

Manila, Philippines, December 20, 1957.

Associate Judge ROMAN W, USALI
concurs and dissents in &
separate opinion,
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