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This Lis an appeal {rom the decision of res-
pondent denying petiticmer's claim for refund of
294 of the specifie tax paild on mesnulsctured
uineral cils and motor fuels used by it in its
wining eperstions from July 1, 1961 to Decewber
31, 196z, A

Fetitioner is a2 corporaiion engaged in aining
operations al Larap, Jose Failiganiban, Camarines
lorte. ULuring the perieds frem July 1 tv Lecember
31, 1961, January 1 to Jume jU, 1962 and July 1
t0 December 31, 1962, petiticner purchased from
several oll compunles manufactured mineral oils
and sotor fuels which it used during tlhe sume
pericds im Aus mining opersilons. The specific
tax on the sald oils and fuels was paid by the
oi)l companies whiech they in turn passed on te
petitioner in the sele of ssid articles.

Petiticmer filed with res.cndent wriitem
clsims’for refund of the sums of #15,51%.77,

I letters dated April 9, 1962, October 22, 1962 &
April 30U, 1963, respeciively.
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P17,073.00 and P#17,209.28, representing 25% of the
speeific tax paid on said articles, pursuant to
Section 5 of Republic Act No. IM35, which states:

"x x x frevided, however, That when-
ever any oils mentioued zbove are used hy
miners or forest coi:cessionaires in their
operations, twenty-five per of the
specific tax pela thereon sha. re-
funded by the Collector of Internal iHe-
venue upon skbaission of preof of actual
dse of oils and under similar conditions
enumerated in subperagraphs one ami two
of sectior one hereof, amending section
one hunired forty-two of the Internpl Re-
venue Code: x x x.*

Gn May 29, 1965, petitioner received a letter
from respondent dated april 13, 1965, denying its
¢laims for refund on the ground that the privilege
granted by Sectiom 5 of llepublic tct' Bo. 1435 to
those using oils 1. the opera.iom of forest and
aining concessions Ls limited Lu a period of five
(5) years from June 14, 1956, the date the said
Act took eilecti. (m Jume 20, 1965, petitioner
1ntéip¢s¢u its appeal to this Court by registered
mail.

Two issues havVe beenh ralsed in this case, to
wvits

(1) Whether or not the right of petie
tioner to claim for refumd of The tax in
yuestion has aslready preseribedj and

{(2) whether or not the right to a
refund of 254 of the specific Lax peid on
the minerel oils and motor fuels granted

by Republic Act Neo. 135 to mining couces-
s{inaxtcs. sueh as petitioner, is lisited
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effect.

n the question of preseriptlien, respondeant
contends that petitioner's right Lo recover the
tax in guestion bas already prescribed because iis
peti.tion fer review was filed in this Court only
on June 26, 1965, after the lapse of mere tham
two years from the dal eos (Sulr 1y 1961 to Decem~
per 31, 1962) petitioner became entitled to the
refund, eiting the cases of Commissioner vs.
Insular Lumber Co.y Ueile Moo L=2422l1, Dec. 11, 1967,
21 SCRA 1237; awd Commissiomer vs. Victerlas Milling
Cosy Ine. Golis Noe I=24108, Jan. 3, 1968, 22 SChA
12. Petitioner has made o atiempt o argue against
respondent’s ueiense of preseriptiom.
" It 45 well settled thet where a tax has been
errensously pald or illegally em;«m, the tax~-
payer seeking Lo recever the tax must file a claim
for refund with the Commissiocmer of Internal Re-
venue within twe years aflter payment thereoi, and
the action for recovery must alsc be filed within
the sald two-yaar period. (Sec., 306, lhevenue Code.)
However, where the tax sought Lo be refunded was
not erroneously or illegsily collected, the two-
year period previded in lectiom 30&1 started te

1 Lelore its smendaent by Prés. Jecree lic. €9,

off. Jan. 1y 1973.
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ron not from the date of psyment bt from the haprening
of the superverning csuse which ontitled the taxpayer to
the refund, In this cese, petitioner became entitled to
the refund of the specific tax vhen the fiel olls were
actually used in its mining crerations. Conseguently,
the claim for refund must be filed with the Commissioner
of Internal evenue within the =ald two-year period and
the subsequent appeal to this Court must be institiuted
withirn thirty days from the date of reeei;t of the
decigion denying the elaim for refund, but in no cass
dezond the sgld Swo-yvesr perigd. (Colleetor v. “weeney,
106 Phil, 593 G4bbs v. Collsetor, 107 Phil, 232; Commis-
sloner v, Satlonal Vower Corporation, G.f, lo, l-1087k,
Jan, 30, 1970, 31 SCRA 112,)

In the case at bar, the facts of which are sizilar to
the insular limber case, prtiticrer should have intep-
posed its apreal to thisg Court within two ycars from the
dates when 1t actually vsed the mineral olls and motor
fuels in its mining eperationsz, the lateat of which was
December 31, 1962, [fowever, its appeal was filed only
on June 26, 1965 after more than two years from December
ity 1962, Clearly, petitioner’s right to reccver the
tax in question has already preseribed,

faving resolved the issue of pregeription against
petitioner, we deem it unnecessary to pass upon the

other issue,
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#H"HFFORT, the herein arpeal i1s heredy dlsmissed,
50 {urw?rn;

Jueson City, Uctober 1, 1975. ¥

ROMAY M, TMALY
F'residing Judge

* WE CORCUR3s

ios KU,

t STANISLAO R, ALVARTZ
Aggoelate Judpe
RAMON Lo AVARCREA
Agssociate Judge



