REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

MIRANT NAVOTAS CORPORATION
(formerly Southern Energy Navotas, Inc.),

Petitioner,
- versus - C.T.A. CASE NOS. 5936 & 5968
COMMISSIONER OF  INTERNAL Promulgated:
REVENUE,
Respondent. i P
N N\
K m e < N
DECISION

These two Petitions for Review seek the refund of unutilized input value-added
tax (VAT, for brevity) on domestic purchases of goods and services in the total amount of
P529,010.56 allegedly attributable to zero-rated sales of services for the third and fourth

calendar quarters of 1997, broken down as follows:

CTA Case No. Period Involved Amount
5936 Third Quarter of 1997 P288,955.92
5968 Fourth Quarter of 1997 240.,054.64

Total P529,010.56

These two cases were consolidated pursuant to an order given in open court on
January 8, 2000, upon written motion of Petitioner’s counsel (see minutes of the session,
January 8, 2000, CTA records, p. 55).

The facts of the case are briefly stated as follows:
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Petitioner is a corporation duly existing under and by virtue of the laws of the
Philippines with principal office address located at Suite 501, CTC building, 2232 Roxas
Boulevard, Pasay City. It is principally engaged in the business of power generation and
subsequent sale thereof to the National Power Corporation (NPC) under the Build,
Operate, Transfer (BOT) Scheme. 1t is registered with the Bureau of Internal Revenue as
a VAT taxpayer with Certificate of Registration bearing RDO Control No. 96-051-
005718 (Annex B). It was originally registered with the Securities and Exchange
Commission under the name “Hopewell Energy (Philippines), Corp.” and later was
changed to “Southern Energy Navotas, Inc.” (Exhibits A and A-1).

As early as March 1, 1996, Petitioner already filed with the BIR Revenue District
Office No. 51 an Application for Effective Zero Rating with respect to its sales of
services to National Power Corporation for the construction and operation of a gas
turbine power station under the Build Operate Transfer (BOT) scheme (Exhibits B and
B-1). This application remains unacted upon by the Revenue District Officer up to this
time.

For the third and fourth quarters of 1997, Petitioner seasonably filed its quarterly
Value-Added Tax Returns on October 20, 1997 and January 20, 1998 (Exhibits C, C-9,
G, and G-9). These VAT returns were simultaneously amended on October 8, 1999,
reflecting total zero rated sales in the amount of P139,979,228.70 for the third and fourth
quarters of 1997 with the corresponding aggregate input taxes in the sum of P529,010.56

for the same period (Exhibits E, E-1, E-3, E-5, [, I-1, [-3, and 1-5).
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On June 30, 1999, Petitioner filcd its administrative claim for refund with RDO
No. 51 of the Bureau of Internal Revenue believing that its sales of services to the NPC
are subject to VAT at 0% hence it is entitled to the refund of unutilized input VAT
attributable thereto (Exhibits N, N-1 and N-2).

The inaction of Respondent on its claim for refund compelled Petitioner to file the
instant petitions for review on September 29, 1999 and December 6, 1999 in order to toll
the running of the two-year prescriptive period under the law. The petition for review for
the third quarter of 1997 was docketed as CTA Case No. 5936 while the petition for
review for the fourth quarter of 1997 was docketed as CTA Case No. 5968.

The consolidated issues to be resolved by the Court are as follows:

1. Whether or not the power generation services rendered by
Petitioner for supply to NPC are subject to zero percent (0%) VAT
pursuant to Section 108(B)(3) of the Tax Code of 1997 (formerly Section
102[b][3] of the Old Tax Code);

2. Whether or not Petitioner has unapplied or unutilized creditable
input value-added taxes for the third and fourth quarters of 1997 arising
from its domestic purchases of goods and services which can be a proper
object of a claim for refund pursuant to Section 108(B)(3) [formerly
Section 102[b]{3] of the Old Tax Code] and Section 112(A) [formerly
Section 106(b) of the Old Tax Code] of the National Internal Revenue
Code, as amended;

3. Whether or not the said creditable input value-added taxes of
Petitioner for the third and fourth quarters of 1997 were substantiated by
documentary evidence;

4. Whether or not the said unutilized creditable input valuc-added
taxes for the third and fourth quarters of 1997 were carried over to the
succeeding taxable quarter(s) and applied against any of the output value-
added tax liability of the Petitioner for the said period; and
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5. Whether or not the Petitioner complied with the requirements
necessary for the refund of VAT input taxes of P288,955.92 and
P240.054.64 representing its alleged unutilized input value added taxes for
the third and fourth quarters of 1997, respectively.

Anent the first issue, Petitioner asserts that the services it rendered to the National
Power Corporation are subject to 0% VAT pursuant to Section 102(b)(3) of the Tax
Code, as amended, quoted, thus:

SEC. 102. Value-added tax on sale of services and use or lease of
properties. — (a) XXX

(b) Transactions subject to zero-rate. — The following services
performed in the Philippines by VAT-registered persons shall be subject to
0%:

(1) xxx

(2) xxx

(3) Services rendered to persons or entities whose exemption under
special laws or international agreements to which the Philippines is a
signatory effectively subjects the supply of such services to zero rate.

Based on the foregoing provision, Petitioner now seeks the refund of the input
VAT it paid during the period July 1, 1997 to December 31, 1997 in accordance with

Section 106(a) of the same code which provides:

SEC. 106. Refunds or tax credits of creditable input tax. - (a) Any
VAT-registered person, whose sales are zero-rated or effectively zero-
rated may, within two (2) years after the close of the taxable quarter when
the sales were made, apply for the issuance of a tax credit certificate or
refund of creditable input tax due or paid attributable to such sales, except
transitional input tax, to the extent that such input tax has not been applied
against output tax; xxx”
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On the other hand, Respondent argues that Petitioner is not entitled to the refund
because of its failure to present an approved application for zero-rating. He cites as basis
this Court’s ruling in the case of ABB Power Generation Ltd. vs. Commissioner of
Internal Revenue, CTA Case No. 5270, dated March 3, 1999, Hereunder are excerpts

of the atorementioned decision, thus:

Moreover. granting arguendo, that petitioner’s sale of services to
the NPC are considered effectively zero-rated sales under Section
102(a)(3) of the Tax Code, supra, nevertheless, this Court has to deny the
instant claim for refund as petitioner failed to comply with Section 8(d) of
Revenue Regulations No. 5-87 which requires that any person claiming
that its sales of goods or services are effectively zero-rated under Sections
100 and 102 shall file an application with the Commissioner of Internal
Revenue justifying the imposition of zero-rate on said transactions. Quoted
hereunder is Section 8(d) of Revenue Regulations No. 5-87, thus:

(d) Application for zero rate. — Any person claiming that
its sales of goods or services are effectively zero-rated under
Sections 100 and 102 shall file an application in a form
prescribed therefor with the Commissioner of Internal Revenue
justifying the imposition of zero-rate on the said transactions.
Upon approval, his status as a zero-rated taxpayer shall remain
valid until revoked.

(Fjailure to get an approval from the Commissioner for a zero-rating
classification will make the said sale of services by Petitioner to NPC an
EXEMPT transaction under paragraph (u) of Art. 103 of the Tax Code, thus,
petitioner shall not be entitled to the refund of any input tax it paid on its
purchase of goods and services during the period in question.

There is no argument that Petitioner failed to secure from the Bureau of Internal

Revenue an approved application for effective zero-rating. However, records show that

as early as March 1, 1996, Petitioner had already filed with the Revenue District Office
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No. 51 of Pasay City an application for effective zero-rating regarding its sales of
services to NPC but the latter office failed to process.

We shall resolve the issue based on the existing law, jurisprudence, and evidence
on record.

In the case of Ernesto M. Maceda vs. Hon. Catalino Macaraig, G. R. No.
88291, May 31, 1991, the total exemption of National Power Corporation (NPC) from all
kinds of taxes whether direct or indirect was already settled by the Supreme Court. The
NPC’s exemption from all kinds of taxes was further elucidated by the High Court in its
Resolution dated June 8, 1993 resolving the same issue in the motion for reconsideration,
and we quote, thus:

A chronological review of the NPC laws will show that it has been the
lawmaker’s intention that the NPC was to be completely tax-exempt from

all forms of taxes — direct or indirect.

One common theme in all these laws is that the NPC must be enabled

to pay its indebtedness which, as P.D. No. 938 was P12 Billion in total

domestic indebtedness, at any one time, and US$4 Billion in total foreign

loans at any one time. The NPC must be and has to be exempt from ali

forms of taxes if this goal is to be achieved.

In the light of the aforementioned decision, the Secretary of the Department of
Finance issued a Memorandum dated January 28, 1998, addressed to the Commissioner

of Internal Revenue, upholding the ruling of the Supreme Court with respect to the total

exemption of NPC from all kinds of taxes and further ruled that purchases by NPC of

' With Entry of Judgment, dated March 24, 1999.
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