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DECISIOR

Fetitiener spregled from the decision of respondent
dsted Yareh 22, 1966 holding 1t 1iable for defiefency
franchige and perecentspe taxes inclusive of 251 sur-
charge, in the amount of *28,8F3,72 eovering the period
from Jamary 1, 1956 to September 30, 1960,

It. sppears that on 4April 17, 1923, the Municiral
Counecil of Angeles, "ampanga, granted a franehise to
Teresa G, de Sepomuceno to install, coperate end main-
tain an electriec plant and power system in Angeles,
Pampangay snd to suprly the municipality with electrie
light, heat and power for a period of thirty five (35)
yesrs, Among the conditions set forth in the franchise
was the. paymert quarterly by the grantes of 11 of her
gross income during the first twenty (20) ymars and 24
H’Er!ng the next 15 years remaining life of the fran-
chise, Cubsequently, under s deed of agreement dated

November 15, 1942, the origimal rrantes transferred
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to petitioner Anreles "leetrie Corporation for a veluable
consideration, all her rights over the franchige.

The seld munieipal franchise rranted under the
Aautherity of Act 667, as amended, expired om April 22,
1958, Howevar, petitioner-taxpaydr was granted under
Aepudlie set fa, 2341, anproved on June 20, 1959, a new
franchise subject to the terms and conditions of Aect
3636,

In n latter dated Varch 3, 1961, respondent assessed
petitionrr and demanded payment for deflfelency franchise
and percentage taxes, inelusive of 294 surcharge, in
the amount of #170,288,02 ecovering the periocd from
Ogtober 1, 1952 to Ceptember 30, 1960, computed as
followst

Total gross receipt per sudit ... P6,007,505.77

54 franchise and 3/ percentage

taxes due thereon . « « « » « « 279,121.27
lessa: Amount Plid . « % & * o = G .17
B.llﬂ“ ®E & » & 4 B B NP KW WS 109'9 ?03
Adds 290 aurchidTE® o« o o o o o » ??'%60 5
Ampvnt erroneously refunded . . .

TOTAL AMUURT DB . o 2« s » s s = -

Petitioner filed @ request for eancellation and
withdrawel of the assesswent on Marech 29, 1961 which
was denied by respondent in & letter Aated March 22,
1966, The original sssessment of T170,288.02 was reduced
to PEE,WM1,72 eovering the period from January 1, 1956
to Ceptember 30, 1960, computed as followss
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Eeriod groas Fegelots Iax Due Zdngd of ITax
1=1=56 to k=22-58 P1,717,062.55 pas,ggg.1z Pranchige 5%
‘.‘23.55 to 6"?-59 "%2,699071 31, G PﬁreﬂnuSQ :fi
6=20-52 to 9=30-60 0,.2¢ o Tranchise 53

TUIALS #189,646.62
less: Amount Paid g
Balance

Addy 25, surcharge
TOTAL AMTURT DUE

Respoadent computed the aforesaid revised assesssent
on the thecry that:

(a) Por the period from 1 Jamuary 1956
to 22 ipril 1950 when petitioner had a muni-
eipal franchise it was subjeet to the 5/
franchise tax in accordance with the ‘upreme
Court decision in the Hoa Hin cases (0.0,
?.iﬂ. L""nﬁiﬁ }'Eli.r ?5, 1?59; C'Oj"'. IJU. L‘"?C]’
vay 25, 1969);

(b) Por the period from 23 April 1958
to 19 June 1959, when petitioner was opera-
tiag without s fran¢his¢ it vas subjeect to
?ﬂ ax imposed under 300!10@ 191 of the Tax
-odey and

{(c) Por the period fromw 20 June 1959

to 3C Septemder 1960, 1t was subject %o

the 5 franchise tax ip accordance with the

ruling of the Supreme Court in the cases

Carcar "leetric & lece Plant Co., Inec. (6.7,

V0. L=9257, Ostober 17, 1356) and Visayan

"1&6‘1‘30 “iDe So“' (Gt 'y Hﬁ'o In'lGG'; and

10100, Augus{ 30, 1957).

Sot satisfied with the reduction petitiorer, on
June 25, 1966, appealed to this Court,

I'he issues posed to this Court for resclution are
as follows:

1. GWhether or not the right of respondent to
eollegt from the petitioner the sum of *88,W43,72 as

deficiency franchise and percentage taxes covering the
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period from Janmuery 1, 1956 to Sevtember 30, 1960 has
preseribed; . ’

2. Whether or nmot reapondent 1s estopred {rom
sssepsing and-ocllecting the aforesaid taxes in viey
of the resolution of the Soard of Tax Appesls in Tax
Appeal Cage Mo, 16C; and

3. Whetaer or not petitioner is able to pay a
surcharge of 25} for failure to pay the aforesald Je-
fielency taxzes.

Putitimf contends that from Yovember 12, 1066,
the dste the Answer of respondent was filed in Court
to Mareh 3, 1961, the date the original assesssent was
issued, more than five yesrs lapsed snd, therefore, the
right of respondent to collect the aforrsald assessment
had preseribed in accordmnce with Seetion 332(e) of the
Tax Codes We find netitiomer's contention without merit,

/: 1s aisottled rule that the five-yesr presoritive

period fixed by the leverue Code within which the
covernment may colleet the tax iz to be counted from
the lest revised assessment made at the instance of the
taxpayer (Snerol v, Collector of Internal Reverwe, 6 SCRA
104). The reeord of this ouse in effect shows that after
receipt of petitioner’'s motion for reconsideration re-
spondent ordered the Hegional Birector of Psmpanga for
furlher investigetion and, as a result thereof a2 re-
viged ssseszment was issued reduging the amount of the
deficierncy tax, 4 :

1t 1s lkewise a estoblished dootrine that an
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sppeal by the taxpayer to the Court of Tax ap eals is
at the same time an sction for collection by the govern-
ment since the lutter is & concomitant of the appeal
(Collector v. Fohol lLand iramsportation, 107 Phil.

965, Y733 General lnsurence and Surety “o., v. Lomm, of
Int, Rev,, G.R, Fo, L-298CC, April 30, 1963).

In the 1ight of the foregoing doetrines, the rifht
of respendent to collect the defioiency tax in question
had not oreseribed vwhen retitioner appealed to this Court
on June 26, 17G6 sinece the period for collection started
to run cnly on Mareh 22, 1966 when respondent revised
his previcus acsesgment reducing 1t to PBE 43,72, Less
than fonr ronthg had elapsed,

Regspordent assecsed the deficiency tax from January
1, 1956 to April 1658 et the rate of Fig 314 from April
23, 1958 to June 19, 1999 while petitiorer operated
without & frenchise whieh expired on <pril 22, 1658
and 5f from June 20, 1959, when petitioner obtained a
new franchise, to Cepteaber 30, 1960, This assessment
is to our mind correct, and as 2 watter of fact peti-
tioner doecs not gquestion 1ts correctness.

flowever, petitioner raises the defense of rgg
adjudicata. It claims that respendent is barred from
using the aforesald rates because of a2 prior judgnent
rendered on Degenber 3, 19531 by the defunet Eoard of
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Tax Avpeals In a case entitled In he Claim for fefund of
Overpaid Franchiise lex - Angqins "lectrie Corparation,
Tax Appeal Hoe 160, wnerelin the Bcard held that under its
munieiral franchise of 4pril 17, 1523 patitiosner is only
1isble for 1/ franchise tax for the first 20 years of

i1ts existence and 2. lor the remaining 1‘5 years, In

this rezpect it 35 well to note that Csse lNue 160 4nvolved

taxes for the 2nd gnarter of 1951 to the third quarter
\

v/:s/Jgﬁi.
In the defenge of roz adludisata there sghonld be

identity of partles, identity of subject matter and
identity of cause of action (Meran's Commectaries of the
fules of Court, Yol, 1I, ps 363, 170 ed.)s Thiz case
involves the deficlency tax from January 1, 195 to
Sertember 30, 1960 while Case Ho, 100 aforesaid involves
taxes before sald periocd. Moreover, Case io, 160 involved
the municipal franchise tax of petitioner uhli.u the
present case inrvelves not enly the sunigiral franchise
but also the lsw applicadle after the expiration of the
life of sald franchise on April 22, 1956 and the new
franchise which petitiocner obtzined on June 20, 19959,
Needless to say there is no identity of subjeect matter
between the two cases.

Fetitioner having falled to pay the tax due the
govermment, it follows that the 25k surcharge 1= impogable

pursuant to Sectlion 25% of the Tax Codr, The impusition
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neither the Commissioner nor the Courts may waive the
same. (Kopnel /Bhils.] Inc. v, Colleator of Internal
Revenue, G,R, No, L=1977, Centember 21, 1950, 4& Off,
Cas. p. 983 Yutivo Sons 'rrdware Co, v. Coll, of Int,
“eve, 1 CRA 160y Purakan Flantation Co. v. Damingo, 15
SCRA 151,)

WHTREFORF , the deeision appesled from is hereby
affirmed., Without pronouncement as to costs.

SO ORD®APD,

Jvezon City, December 8, 1975,

il

RAMON Le AVARCELA
Asgoclate Judge

W® CONCUR;
%ﬁh‘z“‘\

ROMAN M, UMALI
Pregiding Judge

STANISIAD Ko ALVA 7

~gsociate Judge
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