REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CILTY

BANK OF THE PHILIPPINE ISUANDS

as Trustee of the Eveready
Battery Philippines, Inc.,
Retivement Fund (RTF), Benguet
Covrparation, RTF, I1BM
Philippines, Inc., RTF, Johnson
& Johnsagn Phils., Inc., RTF,

Coca-Cola Export Corp. {(Fund R),
RTF, Filipinas Shell Petroleum
Corp., RTF, INSCOS Employees?

RTF, Citibank, M. A, , RTF,
Procter & Gawble Fhilippines,
Inc., RTF, Rel Monte
FPhilippines, Inc., RTF, PAL
filot RTF, ' Engineering
Equipment, Inc., RTF, Eli-Lilly
FPhils., Inc., RTF, Nestle

FPhilippines, Inc., RTF,- Ciba—
Geigy Employees,  RTF, Goadyear
Philippines, Inc.,” RTF, Du-Fant
Far East Phils., Inc., RTF, Sime
Darby Philippines, Inc., RTF,
Avan Coesametics, Inc., RTF, Tapat
Park Development Corp., RTF,
Bank of America, RTF, American
Micvosystems, Inc., (amMI) RTF,
International School RTF, Levi-—
Strauss fdainistvration, RTF,
Levi—-Strauss Employees? RTF,
Mobil Ehilippines, Inc., RTEF,
Bank af America NT & SA

Employees” RTF, Philippine
Remnants Co., Inc., RIF, FL—-
Agency Force RTF, Coca-Cola
Export Coarp. (Fund B}, RTF,
Canlubang Sugar Estate, RTF,
Wellington Investment and

Manufacturing Covp., ETF, Mead -
Johnson {(Fhils.?, Inc,, RYF,

Bristol Laboratories, Phils.,
Inc., RTF, Mapua Institute aof
Technolagy, RIF, Pur-efoods
Corpovation, R1F, United
tLaboratories, Inc., K]RTF, FLDT
Beneficial Trust, R1F, Astra
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Phavrmaceutical, Inc., RTF,
Insular Life Ewployees' /RYF,
American Wire & Cable Multi-
Employer, RTF, Hawailian

Philippines Co., Inc., RTF,
Petitionee,

- Versus - C.T.A. CASE NOS. 48938

4900 TO 4940

COMMISSIONER OF INTERNAL REVENUE, Praomulgated:
Respondent.  OCT 11 1995 %
/ ~/

DECISION

ﬂwesgnted befuﬁe» Us are forty—-two (43) consolidated
cases of petition fu% Eeview, docketed as C.T.A. Case
. NMos. 4838; and 4900 Qp to 49340, for the vefund of the
aggv-egate amount of P2,692, 325.02 allegedly representing
-Final taxes withheld from iInterest income earned on
government securities purchased by petitioner covering
the pewibd Jénuawy i, 1291 up to Decewber 31, 1991.

The facts are as follows:

Petitioner is a corporation organized and existing
under the laws of the Dhiiippines, and is engaged, among
others, in trust Ffunctions and activities. It is the
duly appointed trustee of the abuovenamed retirement funds
(funds FfFor brevity), set up in accovrdance with their

respective Retirvement Benefit Plan. As such, it holds,
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manages, itnvests and reinvests the assets of the funds in
confovrmity withb the trust agreewent enteved by each of
them.

The aforesaid Flan provides for retiresment, death,
and disability benefitese to its membe#s and, in all these
cases, except for one, infra, were apmroved and qualified
as  exempt from income tax by respondent, after bhaving
estab]ﬁshed that they satisfied the requirements of a
reasonable benefit plan as provided wunder Republic Act
No. 4917, - and as'jmb]emented by Revenue Repulations No.
i-68.

For the peridd ,beéinning January Z, 1991 wuntil
December 3, 1991, petitioner allegedly invested assets
of the various funds‘ iﬁ - government securities,
specifically treaswy bills, that earned a total net
interest income of r38, 769, 300, 06. In all the
transactions made by petitioneyr, the Central Bank of the
Philippines which iz the entity that sold the government
‘securities allepgedly withheld, prepaid and remitted to
the Buwreau of Internal Hevenue (PIR) the amount of
P9, 692, 325,02  as corresponding final tanes on the
interest income.

Realizing the exempt status of the various funds,

petitioner filed a written claim  for refund with the
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respandent in 3 letter, dated December 29, 1992, and
asserted therein that the income/yield derived from the
investment of the trust funds in government securities is
tan—exempt under Republic Act Mo. @217,

Considering, however, that the téo-yeaw prescriptive
perviod to commence & judicial suit ovr  proceeding  for
vafund prescribed under Section 230 of the National
Internal Revenue Code, Tax Code for shoet, is about to
expire, and that, the adasinisterative claims are still
unacted upon by respdndent, petitioner moved to toll the
running of said period.

Hence, this appeal.

In all the cases at bar, petitioner restates in
substance its earlier alleéat;ons surrounding the refund
made before the respondent.

Respondent uniformsly contends that while petitioner
claims to be entitled to incore tax exemption on the
earnings of the trusg funds pawwrsuant to R.A. No. 4917,
"in relation to Section S&{(b), now Section 53{b2"” of the
Tax Code, it can no innger~rely on the latter szection to
Justify i1ts claim for exemption from the final tax
imposed by Sections 1{d}) and d4alcc), now Section
E](c)(]) and Z4aie){l) ¢f the same Code, on earnings

derived from interest on bank deposits and/or deposat
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substitutes because Fresidential Decree No. 1959, which
took effect on Octobeer 15, 1384, amended said Section
E1i{d) and S4(cc)? of the Tax Code by deleting the proviso
granting such tax exemption. Respondent argues further
that petitioner fadled ¢to establish that the tax subject
of its claim for refund was evvroneously oe illegally
collected.  {(Answer, CTA records)

Recovrds show that petitioner Fformally offered in
evidence for each of the consolidated ‘cases the Follqwing
daocuments - and tesﬁimonies, namelys: 1) Schedule af
Investments in Guﬁernment , Eecurihigs made by " the
petitioner for thé’yeérv i??l, prepaved by it per trust
fund, indicating, among other things, the face value and
maturity wvalues of the ﬁ;ea;ury bills purchased, the
prepaid Ffinal taxes, the Confivmation of Sale document
numbers, and the refundable withhaolding taxes, 2)
Confirmation. of Sale documents issued by the Treasury
Department of the petitioner and allegedly sold in  favor
af the Trust Department, also of the pet;tiuner
indicating the date of sale, serial numbers, maturity
dates, face amount, yields, prepéid taxes  and selling
price'nf the treasury bills, 3) Certifircations issued by
the BIR confivming the tar  exemnpt status of the

retirement plans subject of these cases under R.A, Mo.
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4317 and pertinent BIR vregulations, 4) Worksheets of the
Bangko Sentral ng Pilipinas, foramerly Centvral Bank of the
Philippines, showing entries of some treasuvry bills
purchased by petitioner in the year 1991, theiv issue and
maturity dates and final taxes witﬁheld and paid to
respondent? s Bureauw, 3} OFFicial Certification from the
Gavernment Securities Department of the Bangko Sentral ng
Pilipinas 5how§ng the fLreasury bills purchased by
petitioner in the ~year 1991 and the amount aof taxes
withheld for such purchases, 6) the Ltestimony af Mrs.
fAntonia Dalewog»a senior clerk at the: Trust Department of
petitioner, who idehtifieﬂ the retirement plans of the
various trust plans (TSN; Hearing of Januavy 31, 19394, p.
3, 7)) the testimony aof Mr.'Euéenio B. tothoe, head aof the
Treasury Operations Department of getitioner during the
periad January 1992 to June 13993, who together with
employees of the trust department caused the preparation
aof the schedules consisting of the various confirmation
of sales without recaourse issued by Treasury Departsent
to the Trust Departament of the petitioner (TSN, Hear ing
af May 10, 19394, p. 6), and lastly, B) the testimony of
Mes., Muriel Joy Caubang, Chief of the Quction and
Placerment Division af the Government Securities

Depavtment of the Bangko Sentreal ng  Pilipinas, who
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identified the worksheets stated >in number & and S
hereof.

In her comment, respondent presented no objections
to the admission of petitioner’s evidences, insofar as
their existence are concerne?, but took exception to the
collective purpose for which they are being offergd on
the grounds that they failed to substantiate the fact of
petitioner actually using the assets of the various trust
funds involved bherein in the purchase of .government-
secwrities, aﬁd that the ‘allejed final taxes were
actually paid for and in behalf of said trust funds and
not by their trustee Pank, petitioner herein in its own
Jwridical capacity as a banking institution.

The sole issue to be resolved thus centers on
whether or not petitioner , as trustee of the various
retirement funds in these cases, is entitled to a refund
of the .taxes withheld by the Central Bank of ‘the
Philippines on interest income earned from purchases of
treaswry bills in the year 1991.

Firstly, we try to discuss the legal foundation of
the cases at bar.

QAéursory look 3into owr juwrisprudence would readily

tell us that the legal arguments advanced by respondent

had 1long been thrown into tHe dustbin of history. A
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glimpse of the wisdom of the High Court in Comwmissioner
af Internal Revenue vs. Court of Appeals, GCL. Retirement
Plan (G.R. Mo. 253082, March 23, 19392; 207 SCRA 487) would

explain the infirmity of her position, herself being the

petitioner in said case. We quote:

“To begin with, it is significant to note
that the GCL FPlan was gqualified as exempt frowm
income Ytax by the Commissioner of Internal
Revenue in accordance with Rep. Act No. 4317
appvroved an 17 June 13967. This law
specifically provided:

SECTION 1. Bny provision of law
to the contrary notwithstanding, the
retirement benefits received by
officials and employees of private
firms, whether individual or
corporate, in accordance with a
reasonable private benefit plan
maintained by the employer shall be
exempt from all taxes and shall  not
be liable to attachsent, levy or
seizure by ‘or under any legal or
equitable process whatsoever except
to pay a debt of the official or
employee cancevrned ¢to the private
benefit plan or that arising Ffros
-liability imposed in a criminal
action;" xxx (emphasis ours).

In so far as employees? trusts are
concevned, the foregoing provision should be
taken in relation ¢o then Section 36(b) (now
S3Cbl) of the Tax Code, as amended by Rep. Act
No. 1983, supra, which took effect on 22 June
1957. This provision specifically exempted
employees® trusts from income tax and is
repeated hereunder for emphasis:

"Sec. D&, Imposition of Tax. -
(a) Application of tax. - The taxes
imposed by this Title upon
individuals shall apply to the income

1346 -
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of estates or of any kind of property
held in trust.

HAM NHH HXUM

" {b) Exception. - The tax
imposed by this Title shall not apply
to employee’s trust which forms part
of a pension, stock bonus oy profit-
sharing plan of an employer for the
benefit of sgme  or all of his
employees xux" ,

The tax—exemption privilege of employees’®
trusts, as distinguished from any other kind of
property held in trust, springs from the

foregoing ~ provision. 1t is unambiguous.
Manifest therefrom is that the tax law has
singled out employees®  trusts for tax

exemption.

And rightly, so, by virtue of the raison
d'etre behind the creation af eaployees’

trusts. Emplovees® trusts or benefit plans
normally provide econaomic | assistance to
employees upon the occuwrrence of certain
contingencies, particularly, old age

retirement, death, sickness, or disability. It
provides secuwrity against certain hazards to

which members of the Plan may be exposed. 1t
is an independent and additional sowrce of
protection for the working group. Vihat is

more, it is established for their benefit and
for no other purpose.

The tax advantape in Rep. Act Neo. 1983,
Section S6(b), was conceived 1in  order to
encowrage the formation and establishment of
such private Flans for the benefit of 1laborers
and employees outside of the Social Secuwrity
Act. Enlightening is a portion of the
explanatory note to H.B. No. &503, now R.A.
1983, reading: ‘

"Considering that uwnder Section
17 of the Social Secwrity Act, all
contributions collected and payments
of sickness, unemploymrent retirement,
disability and death benefits wmade
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thevreunder together with the income
of the pension trust are exempt from
any tax, assessment, fee, or charge,
it is proposed that a siwmilar systew
providing for retirement, etc.
benefits Ffor employees outside the
Social Security RAct be exempted from
income taxes. " (Congressional
Record, House of Represpntatives,
Vol. v, Part. &, No. 37, p. 1859,
May 3, 1357; cited in Commissioner of
Internal Revenue v. Visayan Electric
Co., et al., G.R. No. L-286l1, 27 May
1968, &3 SCRA 715); underscoring

supplied.

it is evident that tax—exemption is
likewise to be enjoyed by the income of the
pension trust, Otherwise, taxation of those
earnings would result in a diminution of
accumulated income and reduce whatever the
trust - beneficiaries would receive out of the
trust fund. This would run afoul of the very

intendment of the law.

The deletion in Fres. Decree No. 1939 of
the provisos regarding tax exemption and
preferential tax rates under the o0ld 1aw,
therefore, can not be deemed to extend to
employees? trusts. Said Decree, being a
general law, can not repeal by implication a
specific provision, Section D6(b) (pow 53[b1)
in relation to Rep. Act No. 4917 granting
exemption from income tax to employees” trusts,
Rep. Act 1983, which expected employees® trusts
in Section S5&(h) was effective on 22 June 1957
while Rep. RAct No. 4917 was enacted on 17 June
1967, long before the issuance of Fres. Decree
No. 1959 on 15 October 1984, A subseqguent
statute, gpeneral in character as to its terms
and application, iz not to be construed as
repealing a special or specific enactment,
unless the lepislative purpose to do so is
manifested. This 1is so even i1f the provisions
of the latter are sufficiently comprehensive to
include what was set forth . in the special act
(Villegas v. . Subido, G.R. No. L-31711, 30
September 1971, 41 SCRA 190).
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Motably, too, all the tax provisions
herein treated of come under Title II efF the
Tax Code on "Income Tax.™ Section 21(d), as
amended by Rep. Act No. 19353, vefers to the
final tax an individuals and Ffalls under

Chapter [I; Section 24(cc) to the fFinal tax on
corporations under Chapter III; Section 33 on
withholding of final tax to Returns and Payment
of Tax under Chapter VIj; and Section 36(b) to
tak on Estates and Trusts covered by Chapter
VII. Section 36(h), taken in conjunction with

Section: S6(ad, supra, explicitly excepts
employees’ trusts from "the taxes imposed by
this Title."” Since the final tax and the
witbholding thereof are embraced within the
title on "Income Tax,” it follows that said
trust must be deemed exempt therefiron.

Otherwize, the exception becomes meaningless.

There can be no denying either that the
final withholding tax is collected from income
in respect of which employees’ trusts ara
declaved exempt {Sec. 356([bLI, now S53Cbl, Taxr
Cadel. The application of the withheldings
system to intevest on bank deposits or yield
from deposit substitutes 13 essentially to
maximize and expedite the collection of incoae
tanes by rvequiring its payment at the source.
If an employees’® trusts like the GCL enjoys a
tax—exempt status from income, we see no logic
in withholding a gertain percentage of that
income which it is not supposed to pay in the
fFirst place.

Fetitioner also relies on Revenue
Memorandum Circular 31-84, dated 30 0October
1984, and Bureau of Internal Revenue Ruling No.
Q27 -e-000~-00-005-85, dated 14 January 1985, as
authorities for the argument that Pres. Decree
No. 1939 withdrew the exemption of employees’
trusts from the withholding of the final tax on
interest income. Said Circular and Ruling
pronounced that the deletion of the exempting
and preferential tax treatment provisions by
Fres. Decree No. 1959 is a clear manifestation
that the single 13X tax rate is imposable on
all interest income regardless of the tax
status or character of the recipient thereof.
But since we herein rule that Fres. Decree No.

134-
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1959 d;d not have the effect of vrevoking the

tak exemption enjoyed by employees? trusts,

reliance on those authorities is now misplaced.

Disposing of the legal aspects of the claim, we next
attempt to determine whether petitioner has established
the factual elements of its cases. ,

We vrule in the negative.

Notwithstanding the fact that petitioner was able to
prove the due approval of the individual retirement plan
of each of the above trust funds, except for LC.7.A. Case
No. 4922 which is abseﬁt in the records, and that most of
the final iaxes were withheld by the Central Bank of the -
Fhilippines on the interest income of the treaswy bills
it boupght from the zame bank, we are constrained to put
little or no probative value to the other evidences it
submitted,

Rezpondent has a wvalid pﬁjnt when she ohjected ¢to
the purpose for which petitioner’s Schedules of
Investment in Government Secwrities and their
corresponding Confirmations of Sale Without
Recowrse/Confirmation Rdvices are being offered. In
reiteration, she arguwes that they did not establish the
fact that the assets of the various trust funds were
actually used in the purchaée of pgovernment 5ecurities.by

the petitioner, and-that the final taxes withheld thereon
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were in behalf of said funds, and nop by the petitioner,
in its own Juﬁidical capacity as a banking institution.

As can be gathered from the vrecords, some of the
treasury bills bought by petitioner through its Tereasury
Department were in turn sold to its T;ust Department For
the account aof the various wetiremeﬁt funds. {Memorandum
for the Petitioner, p. B1-B&, CTA records) A painstaking
scrutiny of , the Confirmation of Sale HWithout
Recourse/Confilrmation Advice papers evidencing such sale
shows that they were sold to the attention of either BRI
INVESTMEMT BAMKING FOR VARIOUS TAX-EXEMPT ACCOUNTS or BRI
INVESTMENT BAMKING FOR TAXABLE ACCOUNTS. It is to be
naoted also that in the year 1931, or prior to the
promulgation of the OGCL case by the Honorable Suprese
Court on March 23, 1932, retirement plan; were subjected
to twenty percent (20%) final tax on interest and/or
yield on deposit substitute instruments paid or accrued
beginning Rugust 1, 1386 pursuant to Executive Order No.
37 which took effect on same date. (Retirement Plans,
Exhibit “C" C.T.A. Case Nos. 4898, 4900, 4302, 4303,
4307, 4312, 313, etc.)

From the above fFfacts, it 1s clear that the Treasury
Department sold treasury bills to BPI INVESTMENT BANKING

and not to the Trust Department per se, as claimed by
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petitioner, The records do not reveal that they are one
and the same entity. The former could be catering ¢to
other non—-tvrust clients with either taxr-exempt or taxable
status, to trust clients with either btax-exempt owx
taxable status, ov & wmix aof both. '

Even if the individual sale of ¢treasury bills was
really wade to the Trust Department of petitioner, it
does noft mean that such sale was Ffor the particular trust
funds involved herein, The sale could be Fuw‘thE‘gccount
af individuals and corporatiens aside from vetirvresent

plans. The testimony of Mes, Antonia Y. Palero bear this

out during the hearing eof January 31, 19392, We gquote:

KKK MK MK K
Q. And as senlior clerk of the Trust
Department, Mrs. Witness, what
are some of your important

functions?

A. Among ay functions, I receive
documents of individuals and
corporations as well as

retirement plans who would like
to avail of the trust services
of the bank.

Q. Are you familiar with these two acts
of wcases for which you were
asked to testify?

A. fes.

Q. And how comne 4you csay, that, Mrs.
Witness?
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A. Because retireament plans is gne of
the services which can be
availed of in owr- Trust

Department.
M3 MHHUN MUK
(TSN, Hearing of January 31, 1992, p. 10—
i1, wunderscoring supplied)

Of serious consideratiaon, the leéa] scenarino in the
year 1991 was that retirement plans were taxable as to
their intcome gr ainterest ‘and/or yield on deposit
substitute instrument, which undoubtedly includes
treaswry bills, and yet, as borne by the Confirmation of
Sale Without Recourse/Confirmation RAdvice papers, the
Treasury Department of petitioner sold treaswry bills to
the attention of the various tax—exempt accounts. In
fine, it is not bard to imagine that the sale of
treasury hills to tax—exempt accounts at the time were
really never intended for the trust funds involved
herein.

On the other hand, treasury bills sold by the
Treasury Department to BRI Investment Banking for the
various taxable accounts could not possibly refer as a
whole to the subject trust funds because they could ;ery
well have been invested to nen—trust accounts or other

categories of trust funds which were likewise taxable,

abzent any showing to the contrary.
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From another angle, some of the tveasury bills sold
fail to rveconcile with the averment of petitioner that
said bills were bought Ffrom the Centval Bank of the
Philippines.

By way of illustration, the folléwing treasufy bills
are not reflected on the Bangko Sentral ng Pilipinas®

certification of treasury bills pwrchased by petitioner,

to wit:
Confirmation of Sale
: Without Recowrse/

Series Confirmation Advice No. Exhibit
1. 90-G-10 73304, 7330, 000564 “Bv, "B-1", "B-43"
2. C00411GX CGOOE36 “B-13
3. CTI1RL3 76765 “B-16"
4, CI1R21 QOOI6a2 "B-21"
S. C900704GX GONe6t “"B-q2v
6. C0OIFOSD/

COO0OID0SE €916 "B-57"
7. COOQT704GX &O0EST, OO "B-&2”, "B-64”

Tﬁe foregeing premises leaves us no recowrse  thus
but teo disregard the probative value of the Confirmation
of Sale Without chouvse/Confirmétiﬁp> Qince dncun?bt;
presented.b; petitio;er.

Cﬁnsequent]y, the many Schedule of Inveszstwents in
Government Securities prepared by petitioner have ne leg
to stand on, and are merely treated as self-serving

statements.
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,/fndeed, as covrvrectly posed by respondent, there is
no evidence on vecovrd to pinpoint the fact that the
assets of the various trust funds were actually used in
the purchase of the treasury bills. What petitioner has
proven is the transaction between thelTreasurv Department
and Trust Departwment, but not the one between the Trust
Department and the individual trust fund.

Evidently, the deposit accounts of the trust Ffunds
will have to be debited in the purchase of the
treasury -bills and the corresponding vreceipt ar

acknowledgaent, in -any convenient Fform, will have tao be

issued as proof of payment, Petitioner wmust have
documented or made entevies on such transactions.v 'It
is to be observed that' under- the “0Other Terms and
Conditions” clause of the Confirmation of Sale Without

Recourse document, move particularly numbers & and &
thereof, any sale,; tvansfer or assignwent of the treasury
bills shall be valid only 1f said transaction is
registered in the books of the petitioner. Likewise,
petitioner veserves the right to cancel the sale in Vthe
event that the check used FfFor the purchase of the
securities has been dishonored by the drawee bank/or the

paywrent made theveon has not been cleared or collected.

[
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These circuastances, however are not shown an the
recovrds.

We will just be relying en the pood faith of the
petitioner if we are going to believe as gospel truth the
contents of the Schedules of ]nvest;ents in Government
Securities prepared by itz employees. Such a situation
is unacceptable. Court decisions are based on
incontrovertib]g evidence on record and nepot on good
faith, or speculation or uwnsupported assuwmptions.

"It must be stressced at this point that a refund of
taxes partakes the natuwre of a tax exemption and are
censtrued in strictissimi jawrris against the taxpayer and
in favor of the ftaxing authority.” {Associated Sugar,
Inc. vs. CIR, CTA Case No. &944, May 6, 1994, p. 4 citing
Insular Lumber Co. vs. CTA, 194 SCRA 721 and CIR vs. Rio
Tuba Nickel Mining Corp., 07 SCRQ‘SAQ)

WHEREFORE, in view of insufficiency of ;vidence
necessary to support the claiwms of the petitioner, the
instant consolidated cases wunder petition for review are
hereby DENIED for lack of merit.

50 ORDERED.

Eria, Rnde
ERNESTO D. RCOSTAH
Fresiding Judge
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CERTIFICATION

I hereby certify that this decision was vreached
after due consultation among the members of the Court of
Tax Appeals in accordance with Sectiaon 13, Article VIII
of the Constitution,

Qs

Q.
ERNESTO D. ACOSTA
Mresiding Juadge
Cowrt of Tax Appeals

1387



