C, #, HOSKINS & C0,, INC,,
?.ti%imr.

- yeTrsus - K:.?.i. CA3E ’ﬂ. l?w

AGTING COMMISSIONER OF
INTZAMAL REVENUE, y
Respondent, : a0 /3y

E & o m o o @ & = = » & & §

PECTOTION
dppeal was taken to this Court by petiticner
from the deeisien ef respondent helding 1t 1isdle Ve
pay the sum of ?’15,913.'\30 as daficieney 63 peToentage
taxes, inelusive ef sureharge and gempronise penal-
ties on its supervision, cellectien, nﬁ aprrai sal

- fees Tor the peried frem July 1, 1mum
31!.1“1’

The facts, bricfly stated, ars cs Tollowss
Fatitlener, & real estate breker, alse scts as sub-
divisien manager %o supervice and direet the sub-
divigion, develepment and sduninisteatien of real
imﬁu of nt&r Jersoas, 1t =ntrved fnte genw

- trasts wita Fafafise “arms, Ine,, Reslty Investments,
 Ilne., Patrieia, Ine,, Yay Seulevard Subdivisien, Ine,,

Sta, Mega Healty, Ine,, Smmaka Csrden Homesite, and
Savite Geagh “ubdivisior, vherein petitionsr separately
uniertook (1) to subdivide the land inte suitable lets,
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eonstruet and maintain gireets and rosds, and ep-

" tablish and eperste utilities and ether cemmunity
serviges therein fer a supervision fee of 81 or 27
~ ®f the gross sales of the lotsy (2) negotiate and
sell the subdivisien lots at such priees and terns
‘a8 ware appreved by the owners Tor a ﬁm:: eoue
mission of 127 or 107 of the gress salesy and (3)
gellect, receive and remit to the owners all wnpadd
installsents of the purchase price of the lets sold
for the sollestion foe of 5§ of all sums eolleeted
and aecounted tor.'

In the years 1960 snd 19€1, petitioner received
 from the sforesaid real uﬁu owners 1% anm'
sommissien, supervisien, cellecotien anéd appraisal
fees, The supervisien Toes represent the compenss~
tion paid te petitioner in laying eut and m:m-
ing the preperties of the real of.h owvnarsg; the
eslloetion facs Pepresent compensatien fer under- 3
‘taking the eellecticn of installment paymonts of
the purehase price ef the iwa soldy th appraisal
fees represent compensstion for services rendered
1n apprajising r«z estate belonging to omi persons.
(n the selling commi:ssions, petitiemer paid the 6° |
- conpereial bnlwr’s tax imposed by fectien 195 of
m‘th It a4a ot pnwmtuoh:
on the supervision, colleation, and mm

foes,
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' In 1ine vith the decisicn of tais Ceurt in the
ssse of "J, i, Tuasen & Ce,, Ine., vs. Collestor
‘ef Internal Hevenue,” (108 Phel 700) belding that
the sentraet between 4. M, Tuasen & Co. and Varsity
#41ls, Tne. was s single and indivisible semtrset
of brekarare se that the entire compensation therein
was subjest $e 6. vereentage tax, the uresu ef
internal Sevenus Herienal Jistrict e, 3 sssessed
the Tollewing amewnts as ¢ofistency 67 Sax ineluding
mm‘ue compreaise panalty:

# 90-3-0249106¢ sapt. 15/61 ©3,870.09
# 00-8-025736-60  July 12/62 4,692,850
# 20263 Sept., 1%/60  §,990.11

?1’;,5130'““

- Gn July 31, 1962 snd sugust 3, 1962, potitioner
recucsted for the sancellatien amé withdirawal of the
assessment on the ground that the contiracts entered
inte bWy imtimr with the sudbdivisicon owners were
difTerent from the ceontr.ot Lavelved in the J, M,
Tasson & Co., Ine, case desmuse potiticner's son-
trasts cleerly delineate Tunetions asz well ss the
sompensation to De paid thersunder, ‘

On May 2%, 1965, the Reglensl ‘ireetor (5IA
Pistrist ¥o, §) wrote a letter to petitoncr re-
Fuutug thet the .r-rlinil sum of ¥15,511.0" as
pereaentage innn fue, inelugive of surcharges and
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penaltieg, be paid in order thzt the appertaining
esses be considered closed snd terminated.

Ptlitim!; wrots ‘a letter on July 12, 1965
requesting that the ruling ar to the amount eof
76,390,11 be reconsidered and sed aside as no de-
ficiency assessaent notise for this amount wvas
iggued %o 18, It further alleged thet the greater
/pertien of the deficlensy tax 'um had alresdy
puuﬂhd. is Tegards the defieienay assessment |
Fer sollesiien and supervision Tees, petitioner ree
quested the eveiting of the deefsion of thls Sourt
as suech is already the subjeet of appeal.,

In reply, the Regiensl Pirester answered on
Cetober 12, 1965 denying petitioner's request in-
asmuch as preper assessment notizes ha' been sent
_ and that the deficiency tax assessment had not yet
prntﬂrhl. He salled attention to the Taling of
the Commissiener of Internal Sevenue in his Wth
Indersenent dates October 22, 1967 subjecting all
the Tees received 'y petitioner to the 65 broker's
tax as its activities parteke of a sizile and
indivigible presztatieon, Ne likwise peitoratec the
requert Tor payzant of the nﬁm Lax assessment
in the amount of F1%,713.r0,

On Desember 1%, 1965, petitioner agaln asssiled
the abeve-stated regpondent's 4tk Indoreement as
spplying enly to the cossissions and supervisien
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fees but cansiet Be relied upen es regards the collec~
tien and appraisal fees. It further requested that
the questicned assessment/notices be revised fm
secordance with the Joumissioner’s ruling. <ith
referense to the smurervisicn fees, 1% requested the
helding in abeysnes ¢ the assessaent till af'ter a

. f4nal dscisien ghall have been rendered by this Court
tn 2,7, A. Case Se, 1623 involvin: the same varties
and the same faots snd issuss, 3Seif regquest wae
deaied on mmuary €, 1966,

. om Jasuary 21, 1966, petiifener svpealed said
raling te res-endent Cowmissicmsr of intomi Heveme
requesting for a review of sald ruling sad the san-
gellatio- and withirawal of the controverted assess-
mont netiess. Tesmondent, en ipril °6, 1966, denied
petitioner's request for resonsiferation, Hence,
this arpeal,

Whils this case was pending before this Court,
sounsel Ter patiticn«r Tiled I motion te withéraw
as counsel, vhich metion was granted by tads CJeurt,

ﬂmul' for nmm.ﬂt subzitted the casze for deeis
| sien en the basgig »f the plesdings an? the resords,

The sele 1spue to be r~eselved is whethar or not
the supervision, sellestion, snd appraisal /f-n
received by petitiener are gubject te €7 breker's
tax plus 25¢ surcharge and sompromise penalty.

' Petitionsr assails the assessmant of ressendent
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on the ground that its ull&ﬂiun, supervigion, and
appraisal servises are not esssntial or ineidental
te‘ the performance o7 i%s Tunetion as real -~state
broker so that the componsation Pegeived there rem
should net be subjeet te the 67 broker's tax, It
further contends that whil: the subdivision of the
land inte lets was necessary helore sales thareef
eould be offeeted, sush activities are distinet and
separste, for the asts of administration (consisting
ef the development and subdivision of the land) may
be undertaken by ome persen or cerporation while the
selling of th: lots may bs entrusted te ﬂllhr
party. mmln, 1% asserts thal the surveying and
muu-r-pmﬂrmmumnw
by the owner and not by ahuhriﬁtﬂnuh. It
further elueldsted that unlike in u- case of J, K,
Tuasen & Je, and Vargity Hills, 1ts contrects with
the subdivisien ewnars fare divieitle as they provide
for a separate and dlstinet compensetion for super-
vision, collsction, an’ sopraissl fess,
Respondont, on the ether hand, maintains that
the supervisgie, sellectien, amd arvralsal fees ave
part o The gress recelpts mabjest te €4 broker'ty
tax sinee the contrasts entered inte by petitieasr
vith the respective resl cstate ewners are sirgle '
and indivisidle and that the J, ¥, Tuasen & Co,, Ine.,
S30Ta. 18 squarely sprpli-adle herein, |
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The issue invelved horein is net & novel ene,
Ne further elmeidation is necessary as %o the werit
of respendient'y contention wm this Cours, ‘n a
previous ease of "C, ¥, deskins & So,, Ine., ¥s,
Gemm, of Internal Revenue, C,2.4, Case No, 1623,
dept, 22, 1977," invelving the same parties and the
same issue, ruleds

On the Tirst 1asue, petitionsr centends
that the supervision ua eollection Teems are
not part o' ths gresas reseipts subjest te the
61 tax becsmse they are payments feor di7Terent
and distinet forms of service or{prestatiom,
separate and avart fros petitiener's brekersge
funetions., 1% 1z urge? that its sdligations
under the econtrsets with the real estate ownaers,
unlike thst exesuted by and bBotween J, ¥, Toapen
& Co.y Ine, and the Versity Hille, Ine, in the
case of J, M. Taasen # “o,., Ine, vs, Collecter
of Intawasl leveme, 0.1, Yo, L=11530, Jume 30,
1960 (57 ©,.8, 39'1 P Hﬂ), are diﬁ ble
becsuse they previde "er separate rates of com-
ensation fer sup-rvision, collection and bro-
rage servioes.

- Re ent, however, elaims that this ease
is on fours with the case eof J, N, Tussen &
Coey Int, vs, Callector of Internsl ‘avenue,
ﬂ" beesuse the centracts with the various

ral esla'e® owvners sre e and indivisidle,
Consequently, he contends t the supervision
and eellection fees in questien are part of
the gress receipt subject te the 67 tex., -

Aeg onvent's contenticon ie well taken,
The warious contracts ia stion (.xhidite
Bul, De2, ® & 7, pp, 26=35, "Ti rec.) show
ﬁi,atnumMuuhmm

iad, the main purpese snd considervation

_of the centrasts §s the sale of the riles
in gealler and suiZa®la lets Wy pedd .

_Intll the sales of the letszs wePe of"eoted =4
TR TSty S G ety Wether 4. Sper
L ve sepeass ether as super-
 visien, oeil o age foe, for said
senpengstion must come from proceeds o7 the

o
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sales, Howaver, te bhring ahﬁt sich sales

the real estate propartiss must de nbdiviaﬂ
inte smaller pad suitable lets., This sud--
division invelves supervisery Tunetions., . nd
ater the sale, “here sust be eollestiea,

The Ghree kindg o  service are ceorrelated and
interderendent upen each ether, coengidering
th:t these prestatien are iudiﬂdhu assunad
by mtiu-ur.

It appﬁurix thot the different serviess

complement eaeh other and cannot stand separate-

1y and the tiens therefor are paysble
from ene snd same souree, the gress sales,
and, therefere, the sontraets in guestien are
Cintie tal SATbatie: o TI0E Vot B eI
vas committed by ﬂ:mt in insludin: the
sion sn’ eollection fees as pars of
e itioner's grocs compensstion subjoot te the
% tax under Section 195 of the Revemue Code,
K. THasen & To,, Ine, vs. Colleoter of
e g oty Sara.)

On appesl, the Supreme Court sustained this Court's

raling whea i» 6,7, No, 1-22383 dated Jume n, 1976
1t prenouncec §

The 1asue is whether the ters "gross com=
pensction” in gsection 195 inelwdes supervigion
anf selleetion fees received by & rezl estate
broker as a realty subdivisien eperater, A
aen issue is the legality of the impesi-
tion the twenty-five pereent surcharge en
the deficlency assessment,

With respeset to the ecllestien Tees, there
ean de 1ittle doubl that the ssrvices rendered
Hezkins in e0lleeting the amounts due #n

s=12 of leta en the installm-nt plan are
incidental %e its service in selling
the leta, The sale o7 a lot be on the
¢ash basts or on installment, IT the ‘s

coumiseion 2n the sash sales o lau ' Jeont

%@ ihks brokerage pereentase tax,
1mgann1mmc:ummmmm
stallment ssler are likewisc taxable, :

nnmwnurwammu-

valepsen’ and enent of the subfivisiong,
whish facs wvere out of the procesds of
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theery of the Tex Court is that

v ty maRagement on® supervi

serviges were nssessary e bring about
the sales o7 the lets and were

linked thereto.

Ve meld that She Tex Jeurt 4id not err ia

supplying te this cape the ruling in the
g tene, % wvhers the eight poreent

53 sdministretion Tee psid by Varsity Sllls,
ine. tp 3, #« Tuspen & Ce,, Inc., as developer
sn?t administrater of the subdivisien, in
sdditien to the latter's gales somiszzion of
ten pereent (10-) en all sales of sudfivision
loiz, was Reld %o Yo sublect te the real es-
tate broker's pereentage tax,

~ It war ruled in the case that
“the 2uty of develeping ivisier, with
its lets, streets, play:veunic, sevage AL
4is alse a necesssPy ingident to the c!u&y of
selling the lands suble-t of the contraet®
that the lands must bYe subdivided inte resi-
dential lets, with streets leid enut, bafore
sald lots esn be 801d, and that as devalop=
nent work was entrusted te the hroker, ingtead
ef te snother person, and was ilhgﬂ{ﬂ inte
the ageney -ontract, the same must be regarded
as an 10divisidle sontreot of brekersge, The
ingtant eaze 1s similar te the/Tugson cause.

The histery of the sltatutery definition
ef the term "real cstate breker” ia u way '
suprorts the wiev that the nenagement of subde
~@ivisien may be nguﬂ!ad as a part of the
real estate bhreker's ubiness.

_ In the old Intern:zl Revemue Law found in
the Tevised .idpinigtretive Code, 8 real cetate
breker ig stmply defined ss inaiuding all
persens whose Business 1t 13, Tor themsclves
or for others, (1) to negotiate purshases or
sales of landg, bWulldings, er interest therein
or (2) te ueg-hate lozns se~ured landse,
buildings, or intercast therein, or (3) te rent
real ﬂﬂnio for -w or to colleot rents
thereon (lee, 146 »

That simple definition “oes mot sontain
any referenoe to real estate subdivisions,
lepubliec Aet Ne, 538, whick teek effact on

the sales of the pubdivision lots, the
the de-
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“eptember 22, 1950, expended that fefini-
tion by adding a fourth category of Yeal
estate brokers, namely, these persons vhe
are ug.mé by owners of real cstate to
sell, fer tien, sueh real estate
or any f in lots sr pareels.
Ehvt that category refers te the sale
of mulmm lets.

Cireunstances have transformed real og-
tate brokers fres =mere sgents, negotiating
the purchase =nd sale ef lands, inte reaiters
or operaters ef real cstate subdivisien. The
ineraase in populatien and the rising nmiddle
class have sresnte’ a congiferable demand Ter
heusing lots., 7o meet the great demand land-
owners have converted fare lands inte resti-
dential lands, BSut auny ¢f them do net vant
te shoulder the enerous task of develeping
and their subdivigiens. They antrust
that prestation to the real estate droker who
villingly assumes t resvonsibility becsuse
it means that the 'availadility of lots far

- sale weuld be insgured,

the 5&:1..“3‘&*&".:3&:‘& Hinet-

3;gih 1:'i::.i:?i’::n:::a;:t:f-:a:-::::s:-n.

“e Tinéd no cogent ressen to deviagte from the
sdove-moationed mlimg, Althoueh in the above-cited
ense what vas In 1ssue were the supervision and
in;ltet!-n fees only, indubitably, in the instant
ease, the apiraisal fees, similar to Lhe supervisien
and colleation Tess, Torm part ef the tera "gross
eompensation” under Seetien 199 of the Itt:lag-l In-
terngl Reveme Code, “aid appraisal services is
~likewise a necessary ineident te the obligatien under
the contreect of selling the subdivigion lots.

In view of the abeve, tids Court holds. that
petitioner's services of supervision, collestien,

gnd appralsal are part and pareel of its work as a
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resl estale breker sines they m.l neg¢easary

insident te, and preparatory for, the sale of the

suddivigion 1cts and are inseparadly linked tharete. -
consequently, the fees derived therefrom sre taxable

under “setion 195 of the Tax “ede and mubhject to

the 65 percentage taz.

¥ith respest to the impesiticn of the 29% sure
gsharse for dsliguenay under “setion 153 of the Tax
Code in the smoumt of P1,139.42, we find that sueh
impesition is Justified considering that the gues-
tion o’ tuntust:r e the sontrevertasd fqu s no

~lenger 3 sentveversial and debatable matter, as ewsh
has alreafy been 2e%t at rest om June 30, 1960 vhen

- the Tumson ease, gugry, was decided and the defi.
elency assessments herein were issued only u
September 1%, 1961, July 12, 1962, and ‘eptember
15y 1964, .

A8 vegard: the cempreoaise ;ME of #1,200,00
it 15 already a wellegetiled dootrine that the sxactien
of the sospromise psnaltiecs by the respendient ia
iliegal gnd unauthori{zed in She absencs ef an agrev-

A mont with the taxpayer . .(€, ¥, Hoskins vs, Commige
sionsr of Internsl “evenue, Zugta., Collaeter v,
Tave®, of aly, OR 1-1127% & L.11280, Nov, 28, 1958),

sHEATFORS, the deeision appealed from 4s hereby
medified, Petitioner is heredy erdere’ to pay the
respondent the sum of -.'1'0,313'.0& as es-fuipuf
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percentage tax, inelusive of 2%( surcharze for

faliguency. Weo eosts,
80 ORDERED, '

Juezon ‘;1ﬂ’ ln!"ah "l."l’ 19750

SONSTANPE C/ T0ALTIN

Lerpaiate Juige

1 CUKCURy
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ARMITE .
Asting Pﬂllﬁiu Mﬂ
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