HEPUBLIC OF THR PHILIPPINES
COURT OF TAX APPEALS
MANILA

= Petitioner, \45(’

b
- VOISus QG/H * welohy, CASE MO, 43

THE COLLECTUR OF INTERNAL
REVENLE ,
Respondent,

s & W & W B S e &

QECISION

nu.-n-u is taken from a desision of the
Mmfmmnutmmmaf
JII.M“WM'C fixed and percentsge tawes
fer the yesrs 1948 to 1952, inclusive, including sur-
charges. After the issues were joined, with the
filing of the answer on iHovember 29, 1954, which wes
subsequently smended on December 27, 1994, the peti~-
tioner received 3 revised assessment from the respon-
dent increasing the amount of #21,958,03 te #22,882,04,
Gonsegquently, the petitioner filed ean June 14, 1955,
-mmﬁmlnm.mﬁmrw
mitted by this Court on June 27, of the same yesr,
and answered by the respondent en July 12, 1755,

The case wes submitted upen 8 s'ipulation of
fects which is reproduced hereunder:

mnm muun;‘

it plll
the a8 bu
tlﬂt-tl-hl‘luiﬂ-lthfm
tox, C=4(7), 88 road contractor for the

mﬂ 1947 ane 1 but it failed to pay
we=d4(7) as read contrector
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2. That en 2, 19594, the Cele
MWHMMMW
the partnership the ameount of #21,958,03

a8 contractor®s fixed and |
and surec MWM
1948 to 1992, computed es f

3. That en Api ﬂ.l’“.tﬁ.m
m-ﬁmmw
sssessment, and in lieu therve~
o demanded the payment of the total smount
of #22,882,04, computed as follows:

Cod{7) Fiund Tax (Road

g-Lutn) L’éilﬂ - v 40,00
(2% tax on *81,417.39 407,09

25 tax on ¥ o v I.m.”

35 tax on #376,035.68_ L1 200,67 12,819.97

T —.8l4.90

sad working of Fertunate
r o 28 Annex "A" snd Annex "A-l"
being the susmary of Annex "A%j

4, That the sus of +81,417.99
o W ogoons 100 of $he Shove Somporetion’
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ﬂm;nmm,mmtutmtpmt

of the coresponding percentage tex was late,
mﬂrhmminmm;

mmpmﬂumm ects
refarred to in with t}n&p:gm-

BEs SRR T o i K,

!iﬂm.mm“!m

m&*-@%

(P9 SE sy, -
(2) watlenai Ciiy
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) I.tv H—lll] 1009% o5
' - m-n{:} 100% o%
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) g, s
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ihat the projects enuaarated in
Pmmh $ hereof ware constructed and/or

in accordance with Public Law Neo,
31'0. T9th Cangress of the United States

-mniumchaihumm i=
tlunm 946 and the t bei=
-rh.l of the P ines and
tates of America ints
ebruary 14, 1947, which is
nc:!-uhm m f as An=
< shereof , were

7. E‘ht of prajects showm in Ane
xus *
r&m 1) snd mm. South Port Area,
danila, (Group V) u t rehadilitation
Soa g B atb, (Rovnorse Constmested
ar npli:nd Mu Law o, 3N
G of the United States and tﬁt
ﬂmmz batwaen tiu bt of the Phil-
ippines and the United Stotes of Americs
entared into Fabrulry 14, 1947,
Gefore proceeding with the discusmion sf the ise
Sues praised here 9y the parties, sttentian is called
to pavagraph 7 of the adowy gqueoted stipulatien of
fasts whercin the petitioner voncedes the taxasility
of the gress recelpts derived by it from the consfruc-
tion sad/or repalr of the Huvresu of Printing (Group 1)
tad the 2nd Street, South Port Ares, sanils, (Group
¥) both indicated in /nnexes “A* and "A-l1* of sald
stipulaticn sad & findiag therefexr is sccordingly aade,

bxisfly statsd, the issues raised by the partiss




CuTohe CASE NO, 43
e B e

(b) Are ths liquidated u.

ﬂon Lhe m.m foxr
etion of the projects ia quuli

tod from the contrecs prise to u
part of the gross recelpts subject
mm's percentage tax:y

(¢) iIs tne lisble ior the
tfthw- ﬂ.ﬂﬁnm

g fraud penalty lﬂtﬁlﬂ‘r
‘3

H]ﬂjltj.#.i'g? thq th:"hzh
represern
mm ftrhurl t of the con=
tﬂetn r X on its gnu Te=
zecelived by pet
t.'l.mor fm .hm s 1948 te kaxch P, 1”1‘;

i

g
_'&

‘i

1

!

(e) 1s the petiticner lisble for the
yaent of the sum of #4000
F. road contractor's {ixed tex lw:! :
the years from 1349 te 1952 inclusive?

Cn the firest issue, the petitioner contends that
Lt is not requlred to return for the contractor's pere
gantage tax under Section 191 of the Natienal Internal
Revenue Code, Llw anounts recelved oy it for the con=
struetion and/er repeir of rehabilitstion projects
fisanced Ly Lhe vnited States Governaeat pursusnt %o
the provisisns of Fublic Law Ne, 370, 79th Congress
of the United States, otherwise kmown as the Failip-
pine Rehsbilitstion Act of 1946, 43 lmplewented by the
Agrecusnt betwesa the Hepublic of the Fhilippines wsnd
the United States of Aserice, dated Febvuary 14, 1947,
(Annex "C") and turned over by the United dtates Goave
ernmsnt te the Fullippine Covernsent wpen completion
thexreof, In support of this conteation, petitioner
cites the exemption provisien centained inm Article
X1V of the aforesaid sgreement dated Febwuary 14, 1947,
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which reads a8 follows:

. *Fending the caaclusion of Mﬁtuthn
mwtm‘lmm of the
w.m“ the ted -itlt:: :f m&a.

mr.ahtan' h.}wiﬁ“. mﬁnﬁﬁ
mndmwm Ue3,) Public Roads

Administration and usad fer purposes under

the agreenent or on funds, materials,

mu-mtwmtmw
of the ines for use In gonnec-
with such purposes; x x x , * (Dept,

of Fore Affairs Treaty Jexies, Vel, I,

No. II, Decenber 1942)

On the other hand, the respondeni aaintalns thet
the petitioner cin not iavoke the aforecited exeaspilen,
and argues that the exewption provided therein reiers
te taxes thet might be levied directly upon the funds
ox property of the United States Public Roads Aduinies
tration in the Philippines, or on funds, materials, supe
plies and equipment imported into the Fhilippines by
the latter for use in comnection with its purposes; s
that the gross receipts in question when in the hands
of the petitioner are no loager funds of the United
States Government entitled to the exesption. Wdespon=
dent reasons further that the Lsx scusit te oe cellected
from the petitioner {s not a tax on said funds but en
the privilese of engaging in business within the tere
ritorial jurisdiction of the Filippines and that in
any case, the oxsmption prevision inveked by petitioner
cannet be extanded by implication but in fact should be
stristly construed against the latter,

The provision of the law fnvolved here {s clear
and explicit snd ne construction te give ef-

fest to its intention. "' %e agree with the respondent
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that the exemption contained in the asbeve-quoted
Axticle IV of the cited agreement ¢learly refers oaly
to the exemptidn from taxes on the "funds or preperty
e s o oo+ uhich is owned by the (U.5.) Public Resds
AARInASEESEION ¢« + o 5 o o o «" (Underscoring ouxs).
It follows that when the funds exr preperty sze ao
longer owned by the United States, the exsuption ne
longer aspplies. Hence, from the mement the funds ex
property ave delivered to and received by the peti-
tioner, they ceased to be owned by the United States
Government as they have in fest become the funds eor
myummm:)
ummmmdmsad exempt ion slause
cmthtmul-khthmum-nhh.
entitled to the denefits of the tax ememption., It is
& rule that tax exemptions are gemerally strisctly coa-
strued and thet an exemption frem 8 tax must be clearly
shown because tax exemptions cannet be created by ja=

plication,
hl-h‘ hﬁ--m-!
" s::muym‘:im
gl
TR A
md-nnnu tted to exist upon

ﬂ. .h.:‘h"ﬂrs-l&l
BTl IR
we therefore find and hold the petitisaer lishle
for the paysent of the cerresponding pezcentage tax on
the gross receipts derived by it {rom ik the United States
Public Hosds Administration for the censtruction and/er
repair of rehabilitation prejects in the Failippines

3995 ‘
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and ia this regard hold petitioner liable for the sum
of #1,588,90 representing the two perceat (2s) tax on
its guoss recalpie of i76,940,24, and the smount of
#11,281.07 represaniing theee percent (3s) Vax on its
gress receipts of $376,005.08 or a total tax due the
government of #12,0109.97 lmposed under the provisiens
of Sestien 191 of the Watlenal inteznal fevenue Code,

Ihe noxt disputed ftem which is cerollasry te
the first issue refers (¢ the lLiquidated damages in
the tetal swount of PAJ, 750,00 (Annex "A=l", ppe 1 &
2, Groups 1II, IV and V). The petitionsr clelas to
have aever reculved this sus, hence sryues that the
sane does not form parxt of the gross recelipis Laxanls
under the preovisions of Section L9l of the [ax Sode,
It 48 edeitted thet this smount of P43,750,00 was
deducted ixen the contrect prigse as penally tor the
fallure of petitioner to finish the werk within the
stipulated perioc, thus the petitiensr conlends tae
sane s a deduction from his gross receipls in a chae
raster eimilar teo rebates snd discounts deductible
frem the selling price of sold goods.

we égree with the petitisner in this
regard. /That the ascunt was deducted as & penaliy
fox fadlure of petitioner to gomplete the prejects in
ssordance with the terms of the contract is of ne cone
Sequense to the deterulnation of petitionezr's Jross re=-
ceipts as the ceatrest price or gonsideration for the
construction work remsined unaitevred. The nenalty i
for the default ia the performence of the contract and

I96 -
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in no way can be treated as a reduction of the prisce

or consideration of tlumti) Hence, we hold that the
respondent correctly considered the ligquidated damages
in the mmount of #43,750.00 as part of the taxable

gross regeipts of ¥376,039,.60 considered in the first
13sue,

We now proceed te consider the third issuwe re-
garding the supcherge of 9,614,966 assessed by the res-
pondent constituting the 295 M for late pay-
msent and the 508 froud penalty as an inerement to per-
centage tax of 12,819.97 deteynined in the preceding
fssues, As regards the imposition of a 258 surcharge
for late payment the rule im this instance is that it
is mandatery (Koppel, Inc, ¥, Collector, 48 0.G. Ne. 1,
pe 985 Lim Co Chui v, Posadas, 47 Phil. 462), and there-
fore we have ne slternative but te held the petitiener
liable fer the sum of +3,205,00 as corresponding sur-
charge, Going te the 50 freud penslty we belleve that
the matter involves en examination eof the circumstances
surrounding the cese, It is alleged that the fallure
to declare fer texation the amounts received by it frem
the United States Public Roads Administration for the
construction and/ox repeir ef rehabilitation projecis
in the Phnilippines was due te petitioner's honest belief
that it fe exempt frem tax, by virtue of the Agresment
eited ahove between the Philippines and the United States
Governments, and not due te the making of a false er
fraudulent return fexr the purpose of eveding the pay-
ment of tames. On the other hand, ne preef is vel ied
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upon by the respondent Collecteor 88 & basis te show
the alleged wrongful intent of petitioner eo s o
imposs the freud penalty, other than its feilure to
declare for taxation the gress mceipts in question,
It has been held that “where the mistake Is ‘one ine
volving some matter of doubt oy difficulty ef such
serious nature 4«8 te ressvnably require judicial in-
toxference’ ne penalty can be imposed because the
false statement is due te honest mistake ef law or
foet” (Insuleaxr iumber Ce. v, Collestor, G.i, L7190,
April 28, 1996) so that even our new Civil Cods e
cognizes that & “"mistake upon a doubtful or diffisult
question of law may be the basis ef good falth®,
(Azt. 926, Par, 3) In view of the absence of & showe
ing of fraud, we hold that the 50% fraud penalty mey
net bo imposed upen the petitiomer in this instance
in connection with the taxes dus en the gross receipts
from such rehabilitation prejects.

On the fourth fssue, the petitioner contends
that 1t 5o net lisble for the payment of the sum of
¥407.09 representing the 254 surcharge en the sum of
71,628,395, the latter being percantage tax paid after
the respective due dates thereef between from June 9,
1948 to Mavch 22, 1949, while the petitioner admits
being late in the payment of the corresponding per~
centage taxes on various amounts representing its total
gross receipts of +81,417.99 (per. 4, Stipulation of
Facts), nevertheless, it maintains that the right of
the respondent to assess the surcharge in question,
save the sum of i 14,00, thereef, has already pres-

358 w=-
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eribed, snd ne longer assessable or colleciivle in
accordance with the provisions of Sectien 331 of the
Kational Internal Revenue Code. The respondent szgues
however, thet ile collection thereof has not yet pres-
eribed In viaw of the provisions of Section 232 of
the Code, |

A$ there is no evidence of fraud or & filing of
,'Iﬁlﬁu' fravdulsnt return, we agree with the petie
tiener that (e ordinary prescriptive period of five
{3) yesrs counted from the date the return was or
should have been filed, provided under sectiea 331 of
the Tax Code should be applied here,

In the present case, the assessment for surcharges
by the Collector of Internal Aevenue was seds only on
April 30U, 19%4, lence, In Lhe sbeence of freud, only
those texes or penaltles in relatlion thaerets, which were
based on returns {iled within five years befors such
date or only these returns illed after April 30, 1949
- could be validly included in such assessment, Thus,
the enly surcharge that has ast yet prescribed is the
ansunt of *14,00 which 1s 250 on the 2 tax on ¢ross
recedpts of 12,800,04 for the second guarter of 1947
for which 2 return shaubd have been [lled on July 20,
1949, ¥e therefore, hold the petitloner liable only
for the payment of thls suzcharge of 114,00,

On the last issue, the petitioner contends that
1t is not llsble for the paysent of the susm of 540,00
as rood contractor from 1949 te 1952, imclusive, for
having already paid the building contracter®s fixed

359 =B



CECISTION =
CeToA, CASE NO, 43

]2 e

tax (Ce4/3) ifrom 1947 to 1952, The contentlon 1s
predicated on the thwory that ss the petitisser is
meinteining only one office to conduct its business
s bullding and rosd contractor, and under the pro=
visions of Sections 17F and 1E2 of the Nationel Ine
ternal Revenue Code, it 1s oaly llﬁh‘ for the paye
went of one contractor's fixed tex.

The contention is erronsous. The petitioner
fs lisble for the peyment of both fixed texes (C=a/7)
and (C-4/3) mluly, a5 pead :n&utur and s
building contractor, respsctively, regardless of the
fsct that it maintains only ona of fice for both busi-
ness operstions, Sectiens 178, 102, and 191 of the
“ational Internal Ravenue Code, provide:

pusingss Jor which such tax b

': .'.‘-: Sl . L7
yeen pal

T

b
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ges, or electric l.ltht, heat, or m

persons sell ight, hest sx power
cept M hl-l 'hf;muu taxs x

Shree percentus u'gon";;u'ﬂmu:ng

The poertion of Section 178 of the Tax Code,
*“that the tax on business is payable for every se-
parate er distinct establishment er place where
business subject te the tan is conducted® contes-
plates a persen who, although engaged in only one
particular class of business, nevertheless, sain-
tains twe er more separate sad distinct establish~
ments for the operation of his business, in which
case the fixed tax Ls imposed upon esch of the se~
parate and distinct establishments where the busi-
ness subject te tax is conducted,

* Oa the sther hand, the provise ia said sec-
tion 178 that “one occcupation o line of business
does nel becose exempt Dy being conducted with soae
other oscupation or business for whish such tax has
been paid® contesplates 2 case where & person i
engaged in twe or mere separate and distinct occu~
pations oxr businesses, but may have only one place
of business or office for their operatien, s s
the situvation of the hereia petiticner. Such being
the case, it is liable to the paynent of &8 many
fixed taxes 8s there are occupations oy lines of
businesses in which {t is engeged, although jointly
condusted ia 3 single office for purpeses of its
m]m.mwmmu-h
ness 8s road contractor snd as building contrscter
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azre conducted enly ia one business establishment
is not supported by the stipulated facts and the
record of this case,

FOR ALL THE FOREGOING CONSIDBRATIUNS, judge
ment is hereby rendered ordering the petitioner te
pay te the respondent the fellowing: (a) #1,538,90
representing 25 tax en gross receipts of ©76,945,24;
(b) #11,281.07 representing 3% tax ea gross receipts
of »376,005.68; (s) #3,205,00 representing 25% sur-
chazge on #12,819.97 for late payment; (d) 14,00
representing 254 surcharge on #56.00 (2% tax en
¥2,800,00)3 (@) ¥40,00 representing road contrac~
tor's fixed tan (C-4/7) for the years 19491952 in-
clusive; ex & grand total of #16,078.97, with costs
ageinst the petitioner.

30 CRDERED,

Manils, Philippines, July 20, 19%6,




