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LME price of wire bars manufactured
from 393,723,629 DMT of copper

concentrate shipped abroad 8931,027,002.18
LESS:

Freight B 32,733,226.17

Insurance 2,681,073.95

Smelting charges 114,440,261.09 149,854,561, 21
Taxable base B781,172,440,97
Tax rate .02
Ad Valorem Tax due P_15,623,448,81

6. That there would be an erroneously over-
paid ad valorem tax by petitioner of 82,288,865.23
during the above-mentioned period.

7. That on November 18, 1976, petitioner filed
with respondent Commissioner of Internal Revenue a
claim for tax credit in the amount of B2,288,865.23.

At this juncture, it maybe stated that in his
"Memorandum for the Respondent" dated August 19, 1980
filed with the Court, respondent, having submitted
his case based on the pleadings and records of the
case, in effect adopted the above-narrated facts as
basis of his statement of facts. (pp. 119-123, CTA
records.)

After carefully examining all the cvideunve o
petitioner, which were not disputed by respondent,
as well as the records of this case, we are more

than ever convinced that despite the seemingly
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failure of copper concentrate to satisfy the standards
required of a commodity to be traded in commodity
exchanges. (t.s.n., pp. 37-38, hearing on November 15,
1977; t.s.n., pp. 10~-1l1l, hearing on April 3, 1978;

pp. 6-11, deposition, Japan; pp. 1l & 18, deposition,
New York; pp. 2, 5 & 7, deposition, London.) There

is no other market guotation locally obtainable in

the Philippines. (p. 19, BIR records.)

4, As for the reason why copper concentrate is
not traded in the commodity exchanges in the world,
the records of the case show that the product fails
to meet the criteria before a commodity could be
traded in a commodity market; such as, (a) the com-
modity must be homogeneous for easy standardization,
classification and interchangeability (pp. 5 & 6,
deposition, London); (b) there must be a larée number
of buyers and sellers, without the existence of any
buyer or seller, or their aggrupation, having a
dominant influence on the price (p. 6, dopositiuii,
London; p. 12, deposition, New York); (c) the market
should be free from governmept control or control by
big blocks of producers or consumers to insure that
the price guotation is not influenced or dictated
by non-market factors; (d) the commodity mus »He

durable and non-perishable to allow storage and
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value in the mine site of the copper mineral extracted
from the earth, which in its marketable form, is copper
concentrate. (pp. 12=13, deposition, New York; pp. 4-5,
deposition, London.)

Petitioner and Mitsubishi Metal Corporation have
provided for in their Loan and Sales Contract (Exh.
"A") and Fourth Supplementary Agreement (Exh. "B")
the different charges payable from the time the copper
concentrate is loaded in the Port of Toldeo City,

Cebu, to the time it is unloaded in Japan of freight
and insurance. Provisions are also made for the costs
of smelting, refining and fabricating copper concent=-
rate into copper metal in the form of wire bar. Of
course, there are also certain provisions for
allowances for unit deductiong, moisture contenrc,
grade tolerances, mechanics for arbitration in case

of disagreements, etc., which are considered to be
reasonable in order to approximate as accurately as
possible the copper content in a particulayr shipueny
of copper concentrate. (t.s.n., pp. 4, 6 & 7, hearing
on November 15, 1977; t.s.n., pp. 8 et seq,, hearing
on April 3, 1978; Exhs. "A-1", "A-2"; p. 4, deposition,
Japan; pp. 4;5, deposition, London; pp. 12-13, depo-
sition, New York.)

6. The physical processes involved in the

R
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concentrate, may likewise be employed in this case as
reference point in ascertaining the actual market
value of copper concentrate for ad valorem tax
purposes. By deducting from the London Metal
Exchange price quotation of copper wire bar all charges
and costs incurred after the copper concentrate has been
shipped from Toledo City to the time the same has been
manufactured into wire bar, namely, smelting, electro-
lytic refining and fabricating, as well as cost of
ocean freight and insurance, the remainder represents
to a reasonable degree the actual market value of the
copper concentrate in its condition at the time of
extraction or removal from its bed in Toledo City
for purposes of the ad valorem tax.

Premises considered, petitioner is entitled to a
tax t of 22,288,865.23 as erroneously paid
ad valorem tax on copper concentrate sold abroad for
the riod November 1, 1974 to December 31, 1975,
computed as follows:

Gross C.1.F. value of total shipments B1,027,659,059.88

Less:

Smelling charges  #114,440,2061.09
Refining charges 96,632,057.70

Freight 32,733,226.17
Insurance 2,681,073.95 246,486,¢ 3.91

Amount subject to ad valorem tax B 781,172,440.97
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