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REPUBLIC OF THE PHILIPRINES
COURT OF TAX APPEALS
GUEZON CITY

PHILIPPINE TONAN CORPORATION,
Petitioner,

- Versus - C.7.A. CASE NO. 4892
THE COMMISSIONER OF INTERNAL Fromulgated : .
REVENUE, -
Respondent. v Nov 06 mm
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accumulated refundable input value added tax (VAT) for
the qeriod October 7, 1989 to September 35, 1991 of
Fhilippine Tonan Corporation.

- As alleged in its Fetition for Review, petitioner is
a8 domestic corporation duly organized and existing under
the laws of the FPhilippines. It is an ~EPZﬂ—register’ed
enterprise, engaged in  the manufactwre and sale of water
supply hardware and housebeld and kitchen equipment with
address at Mactan Export Processing Zone, Lapu—Laph City.
It is likewise, a VAT-registered exporter of goods and a

holder of VAT Repgistration Certificate No. 59-4-001285.
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DECISIUON -
C.T.A. Case No. 4892. .

For. the period from October 7, 1989 to September 35,
1991, petitioner allegedly ‘paid Frimary Structures
Corporation (FSC) for services rendered in éhe supply of
labor and materials, of petitioner’s factory and office
complex. DBecause of these payments to PSC, which is also
a VQT—registeted supplier of construction servicés,
petitioner stated that it accumuiated a refundable input
value added tax in the total amount of PZ,236,422. 00,

Hence, on November 6, 1991, petitioner filed with
the Bwreaun of Internal Revenue an application for tax
credit and/or refund of value added tax paid. As the
BPwreau has not approved neither denied its application on

December 23, 1992 petitioner filed with this Cowt a

%

Ly e . ’ . L ‘:“'. PR S
petition fgr ,eview of aforesaid claim for refund.' .
L L T P S A ETERE AP I S

uf]ﬁ.hlggébbwer, ﬁe&ﬁbﬁﬁént&gl{éged;?ﬁéuﬁﬁgagthéﬁs;ﬂtha“
following special and affirmative defences, to wit:

1, Fetitioner’s claim for refund is
still under administrative investigations

= The mere allegation of refundability
does not ipso facteo merit a refund of taxes
paid and collected;

3. It is incumbent wupon the petitioner
to prove that he has complied with the
provisions of Section 204 (3) and &30 both of
the Tax Code, as amended; and

4, Assuming arguendo there has been
compliance with the above provision of the Tax
Code, petitioner’s claim for re fund has
prescribed. Section 230 of the Tax Code, as
amended, expressly provides for a two year
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DECISION —
C.T.A. Case No. 4892. .

-3 -

mandatory period within which to file a clainm
for refund, thus:

"In any case, no suit or
mroceeding shall be begun after the
expiration of two years from the date
of payment of the tax or penalty
regavdless of any supervening cause
that may arise after payment s
provided, xxx." :

lesues having been joined, this Cowrt set the case
for trial on the merits. In the initial bhearings of the
case, petitioner mresented various documents and
reguested that the same be marked as its documentary
evidence. The documents which were markhed as Exhs. "Ar
to "CC”, were VAT retwrns which petitioner allegedly
filed with the respondent on November 20, 1991, as well
as numerous receipts apparently issued by PSC covering

payments on its construction services rendered to

petitioner for the period from October 7y 1989 to

September 5, 1991 (CTA records, PP 83-119). Other
documents presented as evidence  were petitioner’s
Certificates of Rggjstratioﬁ . BS EFZIA registered

AT registered taxpaver
AR T T
4o te LA ;

{Exh. "EE"). Letter filed with fesﬁdndent requesting

enterprise (Exh. *DD")

refund of the total amount of FP2,236,422.00 was also
presented and marhked as Exh. "FF". The rest of
petitioner?’s documentary evidence were the schedple of
payments to PSC (Exh. "GG"), application for tax

credit/refund of VAT paid {Exh. "FF-2"), and
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DECISION -
C.T.A. Case Nog. 4892.

certifications issued by Citibank and Prudential Bank
relative to foreign remittances of proceeds on export
sales made by petitioner {Exhs. "HHY and "11n,
respectively).

As for its testimonial evidence, petitioner
presented only one (1) witness in the person of Ms,
Ligaya Tinapay, for the pwrpose of “proving that
petitioner has a refundable input value added tax for the
period 1989 to 1991 and also to identify documents
relevant to the\ claim for refund” (T.S.N. November 9,

1% P32
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on the pleadings .‘é$a$viﬁé ?;M;o;dé (presu;agly, | BIR
records), which she promised to submit at a later date
(Minutes of CTA hearing held on September 19, 1994, p-
125, CTA records). Unfortunately, however, for reasons

unknown to the Cowrt, said BIR records bhave become part

of forgotiten lore. For up to the time the case was
submitted for decision, no sach BIR records were
submitted by respondent’s counsel. At any rate, just

like petitioner’s counsel who submitted a memorandum to

support his case, respondent’s counsel, at least, filed
+

her own memorandum.
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L.T.A. Case Na. 489c.

The wvital issues needing ventilation in this case
are the fpllowing: -

1. Whether or not petitioner’s claim has
prescribeds; and

2. Whether or not petitioner 1is entitled to a
refund or tax credit of its VAT input taxes paid on its
domestic pwrchases of taxable services rendered in  the
construction of its factory and office complex.

The issue on prescription was raised by respondeht
in his Answer, when he alleged under paragraph 8 thereof
that:

t;m “e.{ P W bobes 9o LT -3 ,‘4} EETE R ER

spssumipg L ar y ther C g bepn
nowut;gn§6~uthh ﬁﬁeu“hh&wa ?rhyisipn af the ‘Taa
Eodn,g plt;tlonew‘sl claao ‘ Fpr‘i rgfupd h'?ﬂh;,‘
PPQ?CPled' ; Sectlun 30 of he':qu Cndn, casy 0!
#ﬂe“ded":hwpre;slv provides ! Ffort. tyq~vear;ayh¥,
mandatory perlnq w;th;n,wb}gh to Fila adolaim
for vrefund, thus: '

TIn any case, no suit or
proceeding shall be begun after the
expiration of two years from the date
of the tax or penalty regardless of
any supervening cause that may arise
after payment; provided, »xxux.?

From the above, respondent wmaintains that the two-
year prescriptive period of the instant case, should be
counted from the dates of payment of the input taxes, as
mandated by Section 230 of the Tax Code.

The Cowrt begs to disagree. The proper law that

should apply is Section 106&6(c) of the Tax Code,
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DECISION -
C.T.A. Case No. 4892.

considering that the input taxes being claimed
refundable or tax coreditable were from ~acquisition

capital goods, and not from input tases attributable

the poods exported, which was also wrongfully used
petitioner as basis of its claim. Frecisely, this
the point emphasized by Atty., Trebiana, counsel
respondent, when he conducted the cross—examination
petitioner’s witness, Ms. Ligaya Tinapay. Thus:

"&. At any rate, the tax sought to be
‘ refunded is a VAT input tax,

right?
‘A, Yes.
g R h‘k Moo TEL R ‘-:1»“{'f.‘1‘“ PRI
. Tne uaTﬁmanput taxy qup;ﬁeyrriq when
b ‘ ihe“hprporbtxun Philippihe JJanan
bntracted thg gontractﬂv“ for
e;._ﬁﬁ__._,'i;t\qs' kcpnstryct on,; . PR . of
“ - gffice! prtn;pwv pnd factory,
r':ghi:'7
A. Upon payment of the bills.
a, No. My Question i1s the contract was

far the constructjon of factory
premises and office building?

A. ¥es.

Q. So that is a capita) good? The
buildings ...

A. But we are only liable for the
services. We exempt Ffor our—-raw
materials and supplies in our
production Ffor the services we
are liable for the 10X VAT,

Q. My qguestion is the building, the
office building, the factory
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DECISION -

C.T.A. Case No. 4892,
._.7_.
building are capital noods,
right? Capital assets?
A. ¥es.
Q. So in acguisition of capital goods,
so the input tax being claimed
is _from the acguisition of the
capital goods?
A, Yes.
a. May 1 read to you the provision of
Revenue Regulation No. 5-87 ...
(T.S.N. Hearing, March 23, 1994,
pp. 14-13) (Underscoring supplied)
With the above adwmission by petitioner’s witness
that the input taxes wevre indeed from acquisition of

capital assets, the pertinent provision
should categorically apply. It states:

"Gection |

ar.
38

0¥, . Refundy®

Zero-rated or pffectiQE];

{b)
sales — MMM
(c) Capital Goods -

application faor refund
the expivation of

may be wade
a succeedin

of Section 1O6(c)

tax cregits of

S g A

zero-rated
HRN The
anly after

q guartevs

following the guarter in which the

importation

or_local purchase was made:

Frovided, That a VAT registered person who
is just commencing busjiness may apply for
refund of input taxes under this paragraph not
eatrlier than 180 days From the date of
registration oy __actual start of business
opevations, whicheveyr cames later: Pyrovided,
however, That the application i1s filed not
later than two () v ~g Fe ~

prescribed. HHN"

b

]
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DECISION -
C.T.A. Case No. 4892.

A careful consideration of the above-stated
provision reveals, that in claiming a refund/tax credit
of input taxes arising from acquisition of capital noods,

the two-year prescriptive perioed should be vreckoned Ffrom

the expivration of the two sucreeding quarters after any

of the following quarters, whichever is applicable,

namely:

(1} - the guarter in which the jimportation
was mades '

-4&) the quarter in which the local
chase Was made, and

i -",um QQ gl : ,,"5 "»-f"Qiﬁt :‘,§’~ R

A3 in  pese “ene’’ pugingss ' hHas" | iyt
W‘ wﬁpp}iﬂ‘@t 10“ "fﬂr‘ r&gfuaq '”‘5”.\9 ’ ‘ﬂd' |

» "!'

aniy’eftar fhe: (lap Q?Pf Haxny i ried
is "Also Fguivalent l “ &?2tx%§?$ gu sn§ B!d;kz'
of VAT vegistration or actual__ggg_g_gﬁ_gggln_gg

gperations, whichever comes later,

The instant case is covered by situation number 2 as
stated above, since it involves local purchases of
sewvice;_Fow the construction of capital assets.  Hence,
the two-year prescriptive period should bg counted from
the lapse of the two quarters following the quarter in
which the purchase was made. Details of the veceipts of

aforesaid purchases are hereinbelow tabulated, Ffor a

clearer determination whether or not the payments have

dlveady prescribed. They are:
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— 9 -—
Marked as
Petitioner's Dificial
Exhibits Receipt Ne. Date *Peount
“U* te "U-&" inclusive % 10-07-83 P 2,733,000.00
U™ to "V-%" inclysive 281 t-17-89 91,000, 00
"W to "W-&" inclusive 287 12-1543 91¢,000,00
"EL* to "UL-3" inclusive 2% 01-2¢-90 911,900, 00
*88" to "BH-5" inclusive &N 01-24-9 i, 115,053.00
*I" ta "X-5" inclusive 13 «@2-19-% 911,000,00
*Y® te "Y-5" inclusive 131 o2-19-" 1,113, 733.00
1" ts "I-5" inclusive 164 03-30-% 21,000,00
“fat to "AR-3° inclusive 165 23-30-%0 i, 115,733.00
A" ta "P-&" inclusive 166 04-20-% 847,230,00
*@" to "0-&" inclusive 18t 07-03-% 488, 770.00
"R" to "R-&%" inclysive 1a7 07-21-% 3%3,000.00
"5" to "S-4" inclusive o0 10-01-% 1, %33, 000,00
*T" to *T-4" inclusive 237 12-171-% 611,074,080
"J* ta "J-5° inclysive 261 010691 836,716.00
K™ to K57 inclusive e 03-12-N 2, %00, 000, 00
"L" te "L-3" inclusive 3t 05-0%-H "360, 000, 00

& "*N" to "W-3" inclusive 327 06-E3-1 2,000,000, 00
"N to "N-5" inclysjve . 7-31-9 2, 80
e i ”ﬁ': ig "ﬂ-i' mct'gévg o g G 3‘5—35:3; ‘

Total Paysents te PSC P24, 600,642,
1

VAT Deracd Paid p &, 236, 422, 00

The first guarter of paywmsents covered those made on

October 7, 13872, Navember 17, 1989 and Deceaber 135, 1989.
Twa succeeding quarters from this group of paywments would
be from Januwary {, 1990 to June 30, 19930. During these
two quarters, petitioner is prohibited from Filing its
application for vefund  or ,tau\ cwedit; Petitioner
thevrefore, could file its application for vrefund only
anytime From July 1, 1930, date Frowm where the counting

of the two-year prescriptive period should start, up +to

*Includes 1% Expanded Withholding Tax.
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June 30, 1992. end of the period. In the case at bar,

petitioner filed its claim with the B.1.R. on November 6,

1991, which was well within the peviod allowed by law for

this guarter of payments. However, it filed its claim
with this Cowurt only on December 23, 1992, which was way

beyond June 30, 19928. Faywments, therefore, made Ffor the
year 1983 ave alvready barred by prescription. The Llast
provisg of S5ection 106(c) requives that the Filing of the
application shouwld be done not later than & years from

the dates herein prescribed. The word "application” was

inkereretep @x i ggp" =L ﬂ§?f91 nek eply ta
oy 2

app]ipatinh xn fh; a@ufh;strativ? leve;, pqt alie tn

. *
?

f:ling af the claa ?n; Qe Judlciﬁl l?ve]. Uur reason is
Sect:on IOG(C) isl silent on this matter and besides, the
application for refund merely begins in the
administrative level, for if it remains wnacted uwpon by
the BIR, or if acted uwpon but adverse to the taxpayer,
the said claim neceszarily ends wuwp with this Cowrt,
Another important phrase to be interﬁreted in this
mrovision is ;from the dates herein prescribed. ” - We
interpret the word "dates” as referring to ’the two
guarters following the three | {3 peride of tiue‘
mentioned hereinbefore. The word "herein prescribed”

mean what is provided in the early part of Section

106 (c) .
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DECISION —
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The ]ast. portion of Section 106{c), as interpreted
by the Cowrt, simply states that the filing of the clainm
for refund or tax oredit of input taxes imposed on
capital assets should be filed administratively and
Judicially within two vyears after the lapse of two
guarters following any of these periods of time, to wit:

(1) guarter in which the importation was made;

() qguarter in which the Jlocal pwchase was mades
and

(3) if business has just commenced, application
Pust be filed after the lapse of 180 days from the date
of VAT | repistration; or . .aciwal  start of  business
operations, whichever compes later.

The second batch of payments cover receipts dated
January 24, 1990 to March 30, 1990, Two guarters
prohibiting petitioner from filing its claim would be
from ﬂbril 1, 1990 to September 30, 1990, Hence, the

two-year prescriptive period wonld start frowm October .1,

199 and end on September 30, 1392. For this batch,

administrative claim was rightfully filed on November 6,

1331 as this was after PDctober {, 1990, Judicial claiwm,

hovever, was filed only on December &3, 1992, which was

beyond September 30, 1332, the deadline of the two-year
prescriptive period. Therefore, the paywents wmade during

the first gquarter of 1930 also prescribed.
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There Qas only one payment done for the second
guarter of 1990, This was covered by Official Receipt
No. 166 dated April 20, 1990, Six months preventing
petitioner from filing its «claim wouwld be from July 1,
1990 to December 31, 1990, Thus, the two-year

prescriptive period would begin from January 1, 1991 and

end on Decewmber 31, 1333, Filing of claim with the

B.1.R. was on November 6, 1991. FPetition for Review was

filed with this Court on December 23, 19392. Both the

administrative and Jjudicial claims, therefore, were

Egrﬂl’ﬁhfﬁe w;th;u tQQ tpowyear* pgrinq al)nwed = py
s}‘

. : N g
ﬁectipn iﬂﬁtt» _of« e 1:» Cawe Thﬂi, iﬁﬁ xong pavrent

& LF

pade an Pp;*:l ﬂ, ;9‘;19 dxci nut pt"gscrmt, s

w U; ;;cdgﬁ;‘fhat the reﬁt of the recejpts, subject of
this rcase, bear dates much later than April 20, 1990,
which payment has just heen found as not having
prescribhed, it is undoubtedly safe to conclude ﬁhat "~ all
the said receipts did not also prescribe.

Summing up the issuwe on prescription, onl]y receipts
dated October 7, 1989 up to March 30, ' 1990 haver beén
barred by prescrip#ion. This finding controverts
respondent?s allegation that “petitioner’s puwrchase of
services covering the period from October 7, 1989 +to

December 17, 1990 héd already prescribed {par. 3,vp. S,

Respondent’® s Memorandum; p. 148, cTA records).
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Obviously, tﬁe discrepancy arcse due to respondent’s
application of Section 230, instead of Section 166(:) of
‘the Tax Code. It is the Cowrt’s firm belief that the
latter provision is the proper applicable law.

As regards the second issue, petitioner argues that
being an exporter, it is subject to zero rate of VAT,
FPetitioner has wrongfully anchored its claim on Section
106{a) of the Tax Code. As We have just stated, the
proper law appljcab]e to this case is Section 106{(c),
which spealks of vefunds or tax credits of input taxes on
capital goods. He will reso]ve this issue in the 1light
of the first part of the law which reads:

.

Pgactlun lﬂp.-f

nwtunqq varita&*crrﬂita at

input tax. - ‘ta) Export Sales. - iﬁx”

(B)  xxx
{c) Capital goods. - A VAT-registered

person may apply for the issuance of a tax
credit certificate or refund of input taxes
paid on capital pgoods imported or Jocally
pwrchased, to the extent that such ipput taxes
have not been applied against output taxes.
H*¥u®”  (Underscoring supplied)

Froem the above-guoted provision petitioner,  as a
claimant, must be able to prove that the input taxes have
not been applied against output taxes. Unluckily,
however, for petitioner despite the amendment of all its

VAT returns which were all filed on Noveamber 20, 1991 or

Just 16 days after it Ffiled its written claim with the
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C.T-A. Case NMo. 4892.

B.1.R. on Nermber &, 1991, petitioner still miserably
failed to show this mandatory proof that its input taxes
have not been applied against output taxes. ‘For what has
been evidently shown in its VAT retuwrn for the third
quarter of 1991 {Exhibit "1" Petitioneﬁ; p- 91, CTA

records), was that the amount of PZ2,331,872.66, which was

denominated as net creditable input tax was also recorded

therein as balance carried to succeeding guarter. In the

same return, there was no amount indicated opposite the

particulars "tax credit certificate applied Ffovr" or

"refunds applied for." Thus, when petitioner Ffiled its

VAT retubd rér % the' ot wm,'-‘i%h;é

doelaratinnw itétéd;fiﬁ§3. that
S

"" *

it chqsa thq npt;on of épplvihg“itt accuuulated input
taxes to its VAT cutput taxes in the succeeding quarter.
This fact or impression remains, as theve was no proof to
the contrary ever presented. Consequently, although only
a portieon of petitioner’s claim has presceribed, 'the
unprescribed part cannot still be granted as the séne had
already been applied against ocutput taxes.  The Court

cannot gpresume that in the Ffourth quarter of 1991,

petitioner aid aot  agein realize loval sales ahd
therefore, there were no output tares against which input

taxes may be applied. As bovrne by the records of the

case, petitioner Ffailed to present evidence, either



DECISION -
C.T.A. Case No. 48932.

testimonial or documentary, to this effect. As a finale,
let it be‘emphasized that

"Taw refund partakes of the natwe of a
tax exemption and therefore, cannot be allowed
unless granted in the most explicit and
categorical language. The ogrant of refund
privileges must be strictly construed against
the tasxpaver.” {Insular Lusber Co. vs. CITA,
104 SCRA 7103 CIR vs. Rio Tuba Nickel Mining
Corp., <07 SCRA 549)

WHEREFORE, in view of the foregoing, the petition is
hereby DENIED. Costs agpainst the petitioner.

SO0 ORDERED.

Associate

WE CONCUR:

ERNEYTO D. ACOSTA
Assbciate Judge

lﬂ%«ﬂl[hééigzkéf/
9

Rssociate Jud
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CERTIFICATION

I hereby certify that this decision

was reached

after due consultation among the members of the Cowrt of

Tanx Appeals in accordance with Section 13,

of the Constitution.

Mrticle VI1]

ERNEETD D. ACDSTA

Mresiding Judpge
Cowrt of Tamx Appeals
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