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to the fourth quarter of 1949. After an exchange
of memoranda between petitioner and respondent and
a reinvestigation of the case having been made, res-
pondent Collector of Internal Revenue on November
15, 1952, countermanded his demand a2s referred to
in the aforementioned deficiency tax assessment,
subject however {o the general review thereof by
the then Board of Tax Appeals (now defunct) pursuant
to Section 8, Executive Order Ne. 40l.A, Series of
1951 (pars. 18 and 20, STIFACTS). However, the

papers relative to the case had not been forwarded

to the Board of Tax Appeals nor approved by it. After
I .

another investigation, respondent, in a letter to
retitioner on December 1€, 1954, redetermined thai
the aforementioned tax assessment was lawfully due
the government andlin addition)atsessed deficiency
sales tax due from petitioner for the four quarters
of 1950, Hence, respondent's last demand was in the

total sum of B2,215,809.27, detailed as followss

Assessment
(First) of Nov-
ember 7, 1950
for deficiency
Sales Tax for
the period frem
3rd Qrtr. 1947
to0 4th %S.

1949 inclusive #1,031,296.60 #773,472,45 B1,804,769,0%

Additional As- -
sessment for
period from
lst to 4th Qrtrs.
1950, inclusive 234,880,13 176,160.09 4].
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Tetal amount de-
manded per let-
ter of cember
16, 1954 £l,266,176

g Al i o e

From the last mentioned letter (decision), p&titiqnnx
filed on January 19, 1955 the instant petition for re-
view with this Court in accordance with Section 1l of
Republic Act No. 1125.

In connection with the aforementioned assessments,
respondent found that petitioner Yutive Sons Hardware
Co. (hereinafter referred to as Yutive) was improperly
paying its s;leg tax based on its sales of automobiles
and trucks to Southern Mctors, Inc. (Southern Motors
for brevity)s On the theory that Southern Motors was
acting as an alter ego, instrumentality, conduit or
subsidiary of petitioner, respondent determined that
the sales by Yutivo to Southern Motors were not "trane

sactions at arm's length® and that the true vender teo

- the public is in fact the petitioner corporation, Yu-

tivo Sons Hardware Co. Hence, the respondent computed
the sales tax liability of Yutive upon the selling
price made to the public by Yutivo's conduit (Southern
Motors ) and respondent accordingly assessed a defi-
ciency sales tax from petitioner after crediting the
sales tax already paid by Yutive.

Yutive is a demestic corporation organized in
1916 and prior to the World War Ll was engaged in the
importation and sale of hardware supplies and equip-
ment. After the w;r’Yutivo resumed its business and

until June, 1946, bought a number of cars and trucks
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from General Motors Ovearssas Corporstion (Gonszel
Motors fer brovity), and American Cezporstion licensed
te do business in the Pailippines, vhieh st the time
was the sole importer of GMO trucks and cars (des
pare: 1, 2, 3 and 4, STIPACTS ). General Motors being
the impertor, end 1ts sales to Yutive being dosmed
the eriginsl seles, the former paid the sales tax
thexoen and no further ssles tax was paid by Ywtive
on its ssles to the publie.

Meanwhile, on June 13, 1946, Seuthern Motors
was erganived fexr the primary purpese of engaging in
the business of s2lling cars, trucks and spare parte.
After inecemporation of Southezn Moters and wntil the
withdrawol of Ganersl Metors frem the Philippimoc in
the middle of 1947, the cars and Lrucks purchasod
from Gonersl Motors wexs sold by Yutive te Seuthern
Motore, who im turn sold the same te the publie in
the Vissyss and Mindsnao (pevrs. % and B, STIFACTS ).
Yutive sold these vehicles to Southern Metors under &

| hip agreemont (Buhibit GG) et a paice ;
based on the cest of ths vehicles as obtained from
Genaxel Metors plus & mark-wp thercen determinegd by
Yutive. Upeon the said withdrswel of Gensral Moters,
Yutive became the exelusive importer and disteibutor
of Chevrolet cars, trucks snd spare parts fer the
Visayes snd Mindanso. Yutive theresfter centinued
with {ts old prectice of salling vahicles te Seuthem
Moters (pexs. 16 and 17, STIFACTS ). As importor, Yu-
tive paid ssles tax on the basis of its sellinmg pélu

.5f§r
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to the Southern Motors. The sales tax prescribed
by Sections 184, 185 and Efﬁ—Pf the Tax Code being
collected only once on original sales, Southern
Motors paid no sales tax on its sales to the public.
Upon a review of the transactions between Yu-

tivo and Southern Motors, respondent Collector de-
termined that the latter was a mere instrumentality
of the former. Hence, for purposes of determining
the proper sales tax due the government, respondent
disregarded the corporate personality of Southern
Motors and considered the sales by it to the public

as the proper taxable sales of Yutive., The defi-
ciency sales tax assessment now in dispute in this
case is contested by petitioner on several grounds
and the issues in this case being centered upon them,
we briefly state the same thus:

(1) That there is no valid ground to
disregard the corporate persomality of
Southern Motors and to hold that it is an ad-
Junct of petitioner Yutive;

(2) Assuming that the separate per-
sonality of Southern Motors be disregarded,
that the sales tax already paid by Yutive
should first be deducted from the selling
price of Southern Motors in computing the
sales tax due on each vehicle;

(3) That the surcharge has been er-
roneously imposed by respondents and,

tax 1n‘$3¢§¥!%ntﬂﬁs‘§ :::E;n;rgicgggo;:le‘

We will discuss these grounds in the order
givens

It is a rxule that a corporation has a jyridical

personality distinct from the persons, natural or juri-
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dical, that compese it. However, being a statutoxy
creatisn, the corporation must exist and operste
only for legitimste ends. Hence, when the notion
of corporate entity is employed to defeat public cone
venience, or to commit fraud or wrongful sets, the
law recognizes the need for protscting the interest
of justice by “pherecing the veil of coxrporate fictien
and loeking beyond the coxporste form to the actual
entorprise®. Ameng the instances in which this step
is zesorted to is when it is to predent fraud upen
the cellection of government revenues. There is mo
hard and fast rule in this portigular step, but in
sny case however, the matter is dependent upom the
faets and cireumstances in sach case.

Yutive, & domestic coxperstion, was ovganized
in 1916 with an suthorized capital stock of
2600 ,000.00 divided into 600 shares with a par
value of 03,000.00. At the tims 6f its incozpoza-
tien, 421 shares were subscribed and fully pald, ef
which 20 shares were in the name of Joss Palanca
Yutive, 298 shares in the name of his two sons Yu
Tiong Sing and Yu Tieng Y (alias Yu Tiong Yee), 105
shares in the name of Yu Tiong Cuan (Yutive'’s nephew)
and 1 share in the name of Alkino Bycip. Thess five
pesrsons wers Yutive's first directers (Ewhibit 61).
on their stocks to the younger gemeration and addi-
tiensl issues of shares were scquired by them. Te

?OQ?
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undsr CBIAC Cheek No, 0235217 dated Junc 12, 1946
issued {n favoer of Seuthexn Motors (pas. 7, Wﬂﬁﬁ‘ﬁt
Exhibit 31)s A review however of Yutive's books of
sccounts manifests the sbeence of a record of said
disbursement. The explanstion givem by petitiomer’s
principal efficer end star witness Yu Khe Thai in
answer to a questien as to why payment was sdvancoed
by Yutivo was that -

9g¢ the time we have not yat decided how

stockholders will Yulive want to sube

New miAh $0¢8 of then wes Sois te Sbesribet
This statement (o significant. WMNote that witness de-
clazed “wg heve nbt decided®, indicating that it was
Yutive whe had the power to determinae whe ths sube
scribers of Southern Motors shares would be snd te
sppertion such holdings ameng them. This declazation
clearly indiceates that such shares were in fact to be
held noetdnally for Yutive. It slso discloses that
Messrs. Yu Khe Thei, Yu EBng Poh, Yu Khe Siong, Yu Khe
Jin and Wabbington ®yeip were merely nominal sube
sexribers of Southern Motors' stoek, holding the same
#s mere trustess of Yutive or the nomimess that Yutive
would or might subscquently name. In fact thrie sonths
after Southern Motors was orxganised and follewing a
resclution sdppted on September 23, 1946 (Exhibit E),
the records of Southerm Meters show that on September
0, 1946 the subscribed capital stock was mumntod

| s )
in the fellewing menners i
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Original Allogs-i
tion $ Mtct b Fon ol

Neo. of NM- No. of Pergen=

lo Yu Khe Thai,
Yu Khe Sieng,
Yu Khe Jin,
Yu hﬂ Poh,
Uechington
Syelp 2,%0 1008 700 26%

2. Yutivo Hard- _

wazre Co. 1 ¢ 1,250 50%
3. Huang Chen Jung

Dalton Chen,

Yu I ?My
W Chong Teck,

g m . 5] 0 $30 22%
The Teet that Yutive, slthough not sn origimsl sube
seriber in the articles did ectuclly subsezibc te and
appears te own at least 30K of Southerm Motors' cepitasl
stotk as reallocated demonstretes Yutive's power and
control over Southern Motors cepitel stoek, ites ineers
pexstors and/or stockholdsrs neminelly eppegring in its
chartez. Morgover, it appesrs that Yutive has been
abde o bring in sdditional or new stockholdors under
petitioner’s deslarstion that they had not st fizst
been decided as to whe would be the subscribers. Undex
the re-sllosstien, all stockholders were sllegedly re-
quired to meke full psyment of their zespestive subo
sexiptions. Hers sgein, Yutive paid for whatever was
due on all the shares subcecription ﬂm'in setual
transfer of funds frem Yutive to Southexn W for
this purposs. This wes done accoxding to itioner
by merely an accounting entry, erediting Sﬁ the books

fich
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of Yutive im fevor of Southexn Motors the sum of
PLET 300,00 snd bringing the total psymento by Yue ;
tive to B290,000,00. It was emplainod that a mere |
sccounting sntry was sufficient because it would |
evoid the sstusl tzansfer of essh by Yuidve to |
Southern Moters, which essh would ultimately be I
zeturned te Yutive in punma of szzangemant pre- ’
viously mads te the offect that Selithern Motore' cash 1
would be held in dopoeit by Yutive. For the shars
subseription; Yutive in tumn made 2 cexrasponding
seesunting ontry in its books, chexging the atcounts
of ths sféremsntioned individusl subsexibexs for the
amount allegedly advanced by Yutive in psyment of the |
charess In other words, Yutive had control of both
pusses o= 2 “paymeni® to Seuthezn Metexrs, allegedly
a serpoxstion soporately orgenized, which nevertheloss
ie kopt 4n the coffess of and under the control of Yeo
tive and the shars subseriptions, sllsgedly meds by the
dadignated subieribars, which are effected by mere
cherges againot the individual accounts of the latter.
Whdther & chemge was te be made sggimst the accountso
of the named Cubs¢ribers or sald subsexibers were te
subsexibe sharos, thess being no shewing that thod
inftiated the subscription, sppears to condtitutc »
unilsteral act on the part of Yulive. Mozeoves, in
the case of Ng Sam Bok whe had 30 shares im his name
as ériginal subseription, he had neither a chargs see
count with Yutive ner with Seuthezn Motors, Ewen the

159 |
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gharge in Yutive®s cesh book shows that ceid shsre
pubseription was te ba collected from hie future
eontingent sccount with Southsrm Metors (Exhibit
AMA=leg ), thus giving xise to an obligation of Ng
Ssm Bok of deoubtful character. In fact, the 1,200
shares recoxrdeéd in the name of Mg Sam Bek (Cextifi-
estee Neos. 12, 17, 33, 63 and 83 of Exhibit GOG snd
Cartifisates Nos. 116 snd 190 of Ewxhibit HHH), and
sllegedly ifasued te him have net bsen acknowlasdged
by hime Of course, petitionsr alleges thet preper
chargos heve baen mads sgainet his account, but tha
moking of the charges is & mere unileterel act of
Yutive, colf-serving uwpon i%: Ona the sewe vain are
tho shsres recoxded in thoe neme of Huang Chen Jung.
Like that of Ng Sam Bok, the taking out of shares
subasription in Seuthern Metors wes effected by Vu-
tive slomne by making charges ageinst the aseount of
Hueng Chon Jung in slleged paymante thereen. The
taling out of the sheres subscription end tho tyensfer
snd focuance of 2,400 sharss (Costificates Nes. 3, 28,
44,98 ond 77 of Exhibit GGG, Exhibit QUG5 und Car-
tifieato Ne. 146 of Euhibit M) were slso mads thyough
unilastezsl acts of Yutive.

As wo have steted eariier, the orxiginal sub.
ssriptions to Southern Moters' cepitel octock by the
nsmed or dgaignated stockholders, Yu Khe Thaf, Yu Khe
Jin, Yu Khe Siang, Yv lng Poh and Wochingten Syeip were
meds by them im beshalf of Yutive snd should be deemed

i64¢
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s¢ held by them in ths soncept of trustees of Yutive.
Altheugh & re-allocation of the original subscription
wss made on Ssptembax 30, 1986, the same did not loze
the chargetsr of being held in bohalf of Yutive. This
fact chould spply with gzester forcs to thoss shares
racorded in the names of Husng Chen Jung, Daltem T.
Che, Yu I Tiem, Yu Chong Teek; Yu Cheng Khe and Ng
Sam Bek, considering the fact that the subssziption
and tzsnsfer of said chares wars unilsterally offected
by Yutive. Potitioner argues that these steckholdexs
were ss such bona fids and in jfoed paid fer theix
Shares. mmunofﬂqgs“}hk@mwy
subseribod 30 shares (#5,000.00), it is @sadily seen that
Ypsymants® were affected in Yutive' Cash Beok by as-
sounting entey (See Exhibit AMAciex) in which “Southezn
Metoxrs (Ng Sam Bek)® was debited for B95,000.00 and
3,000,000, In sidple tezms, this is s statsment --
“Southern Motors owes us (Yutive) $5,000,00 and Yutive
owps Seuihern Metord ¥8,000.C0° e made by Yutive.
Patitioner axgues that peyment was mede by such “shargef
sgainet Ng Sam Bok, Wa find this to be sn snemsious

transsction for the resson that & paymsnt ssnnot obwiously

be made by & unilsteral sct of Yutive even whers the
sct was sonctioned by Seuthern Metors. Thars is nothing
in the zozord te shew that Np Sem Bok agrecd te this
fact. In the case of all the other subseribszs (axcept
Woohington Syelp), e similer scecounting sntry was meds

e e —
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by Yutive under which it “sdvanced® funds to Southernm
Motors to covar payment of Southazn Motors' shares and
scgordingly echaxged the individusl subscribers fox
such amcunts. It should be neted thst the transactiom
was made selely by and betwesn Scuthern Meotors and Yue
tivo. In effect, it was Yutive whe undertoeh the
subseription of sheres, smploying the psrsons named
or “charged?® with corrzespending sceount as neminal
stockheldexrs. Thaze i®¢ no showing thet thesa named
shareholders were hona f{ide subscribers snd had ssked
Yutive to make such edvancess. On the Lothar hand, Yue
tive has sxszeised an unueusl interest in sll their
course, Yu Khe Tai, Y& Khe Jin, Yu Xho Sieng end Yu
Eng Poh were menifestly asware of thess subsexiptiens,
but eonsidoring thet they ware the principal offfcers
and constituted the mejority of the Boasd of Directess
of both Yutive and Southerm Metors, their subseriptiens
te Southern Metors capital eteek im 1946 could xesdily
or assily be that of Yutive®s. Moreovex, thesc parsenc
wers releted to each other as brothers er first cousing.
Thezc was svery reason for thesm to agree in oxdsr to
protect thelr common intersst im Yutive and Seuthern
Motors.

On Febsuary 25, 1947, the issusd sspitsl stesk
of Southern Moters was incesased with am 8O% stock
dividend (er BR200,000.00) but as we hove ststed sbove,
the originsl shares issusd to the namsd subseribers were
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merely in trust for or held in behalf of Yutivo. It
would therefore fcllow that the stock dividends
which were fruits of, and sprung from, the original
or principal shares were likewise merely held by them
for Yutivoe On March 8, 1947, the issued capital
stock was increased by an additional subscription of
#50,000,00 in 500 shares made by various persons.
Except as regards Ng Sam Bok and David Sycip, "pay=-
ments® theredf were effected by merely debiting or
charging the accounts of said stockholders and credit-
ing the corresponding amounts in favor of Southern
Motors, without actually transferring cash from Yutivo
to Southern Motors or from the stockholders to Yutivo.
It will be noted that again in this instance, the "paye
ments® were effected by the mere unilateral act of Yue
tivo. Also, there is ne¢ showing that the designated subs-
cribers did in faet subsc¢ribe to the stock. Yutivo, by
virtue of its control over the individual accounts of the
perscns charged, would necessarily exercise preferential
rights and control, directly or indirectly, over the
shares, it being the party which really un&ertook to pay
or underwrite payment thereof. There is no showing that
the stock certificates were actually issued to them,
for as a matter of fact the certificates were "issued"
without any receipt or acknowledgment by them. The
subscription being founded upon Yutivo's unilatergl
acts, there is nothing to prevent Yutive from sube
sequently negating it by merely declaring that there

was no consideration therefore. And above all,

- 163
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petitioner alleged it has benefited from such humanio
tazrian work.

Nevertheless, we find that this transfer was
not sltogether sbove board., The shares, although re-
ceivec as steck dividends, hed proprietary value, espe-
cially considexring that they invelved vetimg rights in
the coxporation as well as xights te receive future
profits from the corporstion by way of dividends. The
petitionsr had convested a supposed moral mlimm
inte one which became matexrial, and by recognixing the
same thersby crested a civil one. There was in effect
& romunsratery donation and in viaw of the absance of
an acceptance no velid transfar woe effected. This iz g9
considering the fset that the shares werdh unilsterally
registered by Yutive in the names of the recipients.
This is more particularly true in the case of Chen Ch
Sen whe sppesys to be a fictitious person as will be | -
discussed herssfter. FEven assuming that Chen Chen z
Sen existed, yet he could not have sceepted the same
28 he was never inm the Philippines nor has he mani-
fested such acesptance. Moreover, no where iz theze
& showing that this act was officially sdepted by Yu-
tive®s bosrd of directors. We are therefore of the
belief that the sforesaid transfers are fiectitious.

It is likewise worthy of note that evem the cere
tificates of stock issued to the ahove-enumersted per-
sons for the steck dividends suthorized in 1948 and
1949 glsec show no ecknowledgment of thelir issuanec

o’ |
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and transfer. It is equally importekt to bear in mind
further that the afcrementicned stcocckholders azre imme-
diate relatives {children, wife, nusband, brother or
sister) of the Yutivo directors c¢r principal stock-
helders, and would therefcre be cunvenient dummies of
Yutivo., Moreover, as regaras the 4,000 shares ¢f stcck
owned by Yutivo in Southern Motors under Certificate cf
Stock Nos. 13, 47 and 74, special mention should be made
of the circumstances surrounding their transfer. Aca
cording to petitioner, these shares were transferred to
the persons after properly chargqing then for the par
value thereof. In consideration of tnese transfers,
Yutivo alleaedly receivec promisscry notes issued by
the Lransferees (cee Exhibits 6&-N, L8-A to o8«Z in-
clusive, Exhibits 08-A4 to (8-DD, inclusive, Exhibits
Z-1l, Z-2 and Z-3)., Except for a few of tnem, mcst of
these notes were signed in behaif of the promissors,
who were the transferees of the stocks, by their pbrothers
or fatherss This fact strongly éorroborates our pre=
vious finding that these trans{erees were more dummies
of Yutivo wno serve as the nominal stockholders. Feti-
tioner's alleqgation that Yutivo accepted inese signa-
tures and relied cn the signatories is not creditable.
It confirms our observation anc conclusion that petie
tioner mace use of nerscns ss dummies in czder to fur-
ther its purpose cf owning and keeping shares. More-
over, in view of the relaticnship existing between the
transferees or promissors and the prancipal ovfficers of

Yutivo, the former, under the circumstances would not

T
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b@ uswilling teools to cameuflage the scheme of cone
cesling Yutive's ewmership thereeof.

Considering all related circumstsnces, we are
therefore of the opinien and do not hesitate to so
hold that the above nemed persons sre mere néminal
stockholders holding the shares for and in beshalf of
Yutive. Feor the reason previously givem sbove, it
follows that the shares received in the concept of
stock dividends by the above named pereons are simi-
larly held in trxust for Yutive. Even if we were to
conesde azguende that Yu Khe Tai, Yu Khe Sieng, Yu
Khe Jin, Washingtonor David Sycip were stockhelders
bona f£ida, the memainder of the shazes held by othex
individual stockholders, whe are mere dummies of Yu
tive, when added te the shares recorded in Yutive'!s
name will show that Yutive was st all times in comtzel
of the majerity of the stock of Southern Metors and
that the latier was 2 were subsidiary of the feormex.
We give hereunder the perssntoge of Yutive's sheree
helders, efter granting that Yu Khe Thai, Yu Khe Jinm,
Fashingteon Syeip, ete. are stockholders bops fide, and
considering the stockhelders, who ars such by the unie
lateral scts of Yutive, as dummies of Yutive and the
Yutive (Yu or Young) family.

Total Totel Totsl = Percene

sharss shares shares tage of
in Yu- of Yu- gwned OWnex«

tive's tive’s | ‘ship
nams. ' "\
As of Sepi- W
embex gﬁa . \
Cert. No. 1 1,280 \
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Incidentally, it should be observed that the
investlgation of this case by revanue officers started
aboﬁt tne middle part of 198, Thereafter, besides
petitioner itself, the other rscorded stockholders
holding substantial shares in Southern “otors began
diffusing their shareholdings by transferring the sane
to their immediate relstives - either to their respec-
tive spouses and children or somatimes brothers or
sisters, Thus, in 1949, the following transfers ware
effected:

Yu Kne Siong - 600 shares to his wife
Hoh Yau Wa.

David Syeip - L00 shares to his brother
Alexander Syeip.

Likewise important to be taken note of 1is the fact
that shares allesgedly subscribed by Chen Chon Sen (Carts,
Nos. 42 and 93) in 1947 and 1948 were transferrad to his
father in 1949, Chen Chon Sen is allegedly the son of
Dalton Chen and Yu Chai Luan (sister of Yu Khe Thai) but
has never been in the Philippines and has always been in
China. The Income Tax returns (Exhibit 73-1) and Alien
Certificate of Reglstration (Exhibit 71-B) dc not show
that he has a son by that name. It 1s manifest that he
was a fletitlous persons and a ma2re dummy of Yutivo after
considering further that shares purportedly issued to
him were witnhout consideration.

In 1950, the followihg similar transfars ware
affacted:

Y u Khe Thal - 800 shares to his wife
Mina C. Yu

SIS A
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Yu #he Jin - 200 shares to his won Y u Yek
Ti; 200 shares to daughter Yu Sick
Chen and 500 shares to his child Yu
Beng Tek.
Dalton Chen, whose wife is Yu Chai Luen,
sister of Yu ¥he Thai - 400 shares
to daughter Piling Che, 400 shares
to daughter Margaret Chen, 400 shares
to daughter Betty Chenj and
Yu Cheng Teh a close relative of Yu Khe
Thai and a director of Yutivo - 100
shares each to his three daughters.
Gloria Yu Ka Chu, Alice Yu Ka Ho and
. Pauline Yu Ka Gan. :
In the succeding years (1951.1952) most of the prine
eipal stockholders actually diffused their sharehold-
ings in Southern Motors by transferring them to imme-
diate relatives who were sither their spouses or chile
dren or in a few instances brothers or sisters. These
transfers uarq-in addition to those effected by peti-
tioner Yutiveo on its sharas in Southern Mobors which
as earlier stated were transfarred to immediate rela=-
tives of persons who constituted the controllihg stock-
holders, directors and officers of Yutivo - children
of Yutivo's founders, brothers Yu Tiong Yee and Yu
Ticng Yee and Yu Tiong Sing and their cousin Yu Tiong
Cuan, Thus the transferees thereof were largely the
children of Yu Tiong Yee, Yu Khe Thai, Yu Khe Siong,
Yu Khe Jin, Yu Xhe To, Yu Khe Tat, Yu fiam, Yu Chai Ti
(including those in the name of husband, Huang Chen
Jung), Yu Chai Luan (including those in name of hus-
band Dalton T. Chen, Yu Be Chu, Yu Bi Hiao, Yu Bi Yong,
Yu Bi Gan§ children of Yu Tiong Sing - Yu 8ng Poh, ete.

and the children of Yu Tiong Cuan -- Yu Cheng Kho,

o172 ’
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Yu Cheng Pho, Yu Cheng Hoai, Yu Cheng Hul and Yu Ling
Bian, And even after 1950, many of these transfers
were @ffected by conveyances to persons whoiwre still
gwinors, some by donations to them. Following a similar
pattern during the same period 1948, 1949 and 1950, a
like change was effected by the stockholders of Yutivo's
capital ztock whereby the large holdings of the prinecipal
stockholders were sﬁllt up into smallsr holdings recorded
in the names of the children, spouses or brothers and
sisters of the tranataro?stoekholdor. This pattern of
diffusing stock ownership both in Yutivo and Southern
Motors was evidently conceived to avoid the investiga-
tion then conducted by revenue authorities. Dsspite
these purported changex in stock ownership in both cor-
porations, the Board of Directors and officers of both
corporations remained unchanged and Messrs. Yu Khe Thai,
Yu Khe Siong, Yu Khe Jin and Yu Eng Poh (all of the Yu
or Young family) continued to constitute the majority in
both boards. All these merely serve to corroborats the
fact that there was a common ownership and interest im
these corporations and that the prineipal stockholders
had to effect the transfer in order to conceal the true
ownership thereof by Yutivo of .Southern Motors and/or
the ownership of both corporations by the Yutivo (Yu or
Young) family.

The second aspect of the issue relates to the ques-
tion as to whather the acts and transactions of Yutive
and Southern Motors were such that the Southern Motors

was a mere agent, instrumentality, subsidiary, conduit

G
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or gltar egp of the former.

At the outset it is to be obeGrved that Southern
Motors is under the mansgement and cemtrel of Yutive by
virtue of the management contract entered inte betwesn
the tuvo partiss (see p. 26, Folder ¥o. J, BIR ree.):

In fast; the contrelling majerity (% out of §) of the
Board of Diresters of Tutive -- ¥Yu Khe Thal, ¥u Xe Gin,
Yu Ke SBhong and Yu Eng Poh - - &8s slso ths contrelling
majority (& out of 5) of the Board ef Direectors of
Southorn Moters. At the same time the primesipal officers
of bothér sorporations are identiesl as may bo sesn below.

In addition; both ecorperations have a common compiroller
jim the persen of Simeon Sy, husband sf Yu Been Kiat who

is in turn the sister of Yutive's prosident, ¥Yu Khe Thai.
There is therefors no doubt that by virtue of sush comtrol, .

e

the business, finsncial and mansgement poliecies of beoth
corporations could be directed towards common ends. 4nos
ther aspect relative to Yutive’s sontrel eover Southern
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Motor's operatlon relates to its cash transactions. |
All cgsh assets of Southarn Motors were handled by l%—iﬁ"
Yutive and all cash transactions of Southern Motors

were actually maintalned through Yutivo. Any and all
receipts of cash by Southern Motors including its
branches were transmitted or transferred immediately

and directly to Yutivo in Manila upon receipt thereof.
‘tho cash recelpts thereof are correspondingly issued
by Yutivo and entered in the Daiiy Collection Report
Exhibits 1'and 2), which is the basis of entries in Yu-
tivo's cash receipts books, with a corresponding credit

to the account of Southern Motors. All receipts are
posted by Yutivo in its customers ledger and it alsof}
keeps the corresponding sales involces of cars and i
trucks sold to Southern Motors. Howaver, no copy of

the receipt i1s furnished Southern Motors and no detailed
gntry is made thereof in the books of Southern Motors
axcept for a summary entry of the same (Exhibit CCCQ).
' Likewise, all axpanses, purchases or other obligations
incurred by Southern Motors are referred to Yutivo which
in turn prepares the corresponding disbur¢sement vouchers l
and payments in relation thereto, the payment being made
out of the cash deposits of Southern Motors with Yutivo

if any, or in the absence thereof which oeeufr: gcnnralljg
a corresponding charge is made against the aceount of
Southern Motors in Yutive's books, The payments for

and charges against Sémthern Motors are made by Yutivo

as a matter of course and without need of any further

request, the latter would advance all such cash require-
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ments for the benefit of Southern Motors. Any and

all payments and cash vouchars are made on Yutivo !tg;'
tionery and made under the authority of Yutive's cor-
porate officers, without any copy thersof being fur-
nished to Southern Motors (Exhibit CCCC), All de-
talled records such as cash disbursements -- expeusas,
purchases, etc. -- for the account of Southern Motors .
are kept by Yutivo and Southern dotors werely keeps 3
summary record thereof on the basis of information
received from Yutivo.

Ail the zbuve plainly show that cash or funds of
Southern Motors, including those of 1ts branches which
are directly remitted to Yutiveo, are placed in the cus-
tody and control of Yutivo, and subject to withdrawal
only by Yutivo. E£ince cash transactions arz the most
frequently rescurring type of transaction/entered into
ﬁy a business and cash is readily converted into other
types of assets, it 1s avidently in line with mau's ac-
quiaiti?e,;nstinet {(Yutive in this case) to adopt the
afore-described "special control measures" to regulate

adnqnatdlytsautnqrnAugtars activities towards Yutivols

ends or purposes. Southern Motors' resources belng undsr

Yutivo's control, the former's operaticns and existence
becane dependent upon the latter and we may aptly apply
the adage here that "he who controls the purse controls
the person*®, J

“Consideration of various other circumstances,

specially when taken together, indicates that Yutivo

71
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treated Southern Motors merely as its department or
adjunct. As described above, the accounting systenm
maintained by Yutivo shows that it maintained a high
degree of control over Southerm Motors accounts --
control of tha centralized type, as though the latter
Was a branch of the formsr., Respondent confends that
Yutivo employed tha systeam of branch accounting in its
dealings with Southern Mctors. On the other hand,
petitioner arguss that the acccuhting system could not
be that of branch sccountirg in that no profits of the
alleged branch (Southern Motors) are remitted to and
become the profits of tha home office (Yutivo), On

the basis of strict accounting practice and procedure
Yutivo had not completely adopted the branch accounting
in its dealings with Southern Motors, for to do so would
obviously reosult in an admission of respondent's view. .
waever, if we were to view the wholw system, we bslleve
and find that axcapt for a few alterations which were
effected 80 as not to make the matter so bbvious, the
acaaﬁhtigg system usually employed by the home or prine
eipal offica in dealing with its branches had baen fol-
lowed by Yutivo in relation to Southern Motors. A re-
view of patitioner's accounting system as d escribed by
it (Exhibit CCCC) shows that Yutivo had adopted gensrally
the methods ordinarily employed in hranch'iceonnting of
the highly centralized control type. Under this method,
the prinecipal office (Yutivo) maintains detalled ac-

counting records of tranches (touthern iMotors and its

: " 4%7
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bsanches) on the basis of detalled reporte and sup-
perting aka submitited by sald branches (Southern

Motors and its branches in Cebu, Iléile, Bacocled and
Davac). Thus daily or psriodicsl but detailed reperts

of ssles and cash collections are submitted to the

home offics by the branches vhich doposits the same in
its (Yutive®s) bank account subject to the withdrawsl
only by the homs office (Yutive) wpon its veuchers

duly prepared snd spproved by it. In faet, the branches
(Southern Motors Branches) ususlly held very limited

eash funds for petty cash expenditures. FPurthermers,

as an sdditicnsl practisme, the home office (Yutive) keeps
subsidiary resords of the finsmeisl tramsactiens of its
branches (Southern Moters) and the latter geuerally
keeps sccounting records on s summary basis depending
m%n information obtained from Yutivo (sese pp.
5.;*»2-55&3, "sccountant’s Handbook", “+th Revised Bd. by
Wizen & Kell, fermerly *“sccountant's Handbook, 3d Ed.

by Paton). Under the system of branch seceunting the
hose of2fice maintains im its books an sccount ealled
*Braneh Office ~- Current” and the branch eorrespendingly
kesps 1n its books an eccount of "Hows Office o Curremt®
Under the system employed by petitioner, it keeps an
sccount of "Seuthsrn Moters - Current” and cerrsspeoid-
ingly Southern Motors maintains the reciprocsl account
entitlisd "Yutive - Current” (ses Exhibit COCC). To this
account is debited snd eredited, as the case may be, the
“seles™ of cars and trucks by Yutive to Southern Moters

- = S
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remitted directly to Yutive, Likewise, any and all ex-
psnses or other disbursements are effected by Tutive

for Bouthern Motors® cperations sinece all ecash funds are

kept by and are under the control eof Yutive., It is
argusd by petitioner thal intercst is paid by Yutive

at 6% on Bouthern Motors' depesit and Seuthern Motors
paid Yutive 10¥ on adwances msde to Seuthern Moters
pursuant to s resclution dated Ssptekiber 2%, 1956
(Bxhidit D) and therefore sush businsss transsction

- or srrangement reflects 4hd separsteness of the twe
entitles, Yutive and Southern Moters. Neverthelsss,

it is to be noted that this resclutien is & mere unila-
teral sct of Seuthern Metors. While it may have been
Wymm by Yutive, the same would not mas-
torislly alter the fimancial situstion as the interest
m&umumammamhumum
without any sum getting out of Yutive's coffers or eon-
trel. In sum, sll Sranssctions between Yutive and
Southern Motors are recorded and effested by mere dabit
or mt entries agelnst the Ffeeciprscal gccount main-

tained in their respected books of accounts and m«u

mwwmmm».mW
"¥he set of one carperatien euﬁtmw_

m&mmmxummtm
or even merchen se sold or
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dinary ceurse of business, wvhesrevsr the home
office of a business mteryrlsa extunds its

trade to another land through a braneh of-
fice, or through sncther scheze amucunting

gu mﬂhﬁ”? thfxﬂg; (Koppel vs. Yatss, 77
tilso mentioned above, however, is the fact that the
profits of the brenchoes (BouthssaMetors) are not re-
mitéed to the home offise (Yutive) nor taken up en-
ouslly or pericdicslly im its books. This business
prostics is obviocusly resorted %o, otaerwise the systen
would patently beeome Wransh accounting and thersby
defest Tutive's scheme of eomcesliment. From the view-
point of Yutive, this was umncessary eonsidering that
it had slrsady complcte eemtrol of the cssh resources
be effected by declaration of dividends approved by the
Board of Directors, a bedy of men under Yutive's centrol.
ipart frem the sccounting systeam; other facts cor-
reborate or indGpendently show that Southorn Motors is
& brench; department or alter ege of Yutive, It is %o
be noted that even the branches of Southarn Motors (im
Basoled; Ilelilo, Cebu and Davec) treat Yutivo-Manils as
thelir "KHead O0ffice” or "Home Office" s= shown Ly thelyr

“ietters of remittances or other corrsspondenses (Exhi-

bits b2ad; f2-Dy b2-0; b3-H; %21, 43-K; W2-E-2] 42-K-3,
WEoKe, k3, W8ai, MB8-B, b8.-0, #8.D, W8-B, W8.F, W80,
»8-H, 52-4 snd 58-3). These correspondsnces were actually
mmwmwmeumannm'
head or home office is obvious from the faet that all
sash cellections of the Southern Motors' branehes are

180 i
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treated Southern Motors as one of its departmnts. In
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remitted directly to Yutive. Tske Bxhibits 52-4 and
52.B for instance, the refsrence to Yutivo as the “Home
0ffice™ is slesrly deduced from the fact that the atten-
tion of Mr. Yu Khe To, Sreasurer (hs is the Chshier)
_.rmumu called and he is not and never was an em-
pleyee of SBouthern Motors from 196 to 199 (see Exhi-
bt J3JIT), Added to this faet is that Southern Moters
may freely use forms or stetiomery of Yutivp, Thus, | j
eredit memoranda issued by Southern Moters were made
with the use of Yutivo eredit memoranda forms, the i <
hosding of whish having been merely cancelled with the '
use of Wwim and superimposed with the typewrittenm
name of “Southern Moters, Inc.” (Exhibits 28 and 28-4
to 28-U, inclusive). Corrsspondsnce of Southern Motors
branches are received directly by Yutive as though
Southern MotorsdMenils were but s pert of Yutive (see
stemps on Bxhibit I; Jy K and Lj alsc Exhibits W32,
bi=bole, b3-4-6),

It 4s not iisputed that Yutive and Southern Moters
ocoupy the same offices in Manils - 40% Desmarifias. In
its doalimgs with the publie or third persous, Yutive

*"2};"

s i s i, i

=iy

. { - f
fact; correspondences addressed to Seutherm Moters are {

received oy Yutive in benslf of Southhrn Motors in the
same way as any sorrespondence ammmmm
for Yutivo (Bxbibdite 3ehySmdll, 3-B-l, h3-a-1, 43-4-5,
W3de5y 473y W72} B4
The fact that Southern Notors was a mere Itwt-

"~ mont or adjumet of Yutivo is made mere patent 1n eom. !
181
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neetion with the arrestrs sharges paid for the "ope-
ration of receliving, conveying, and loading or unlead-
ing¥ of imported ears sand trucks on piers and wharves
{see Bsetion 1260, Rv. Adm. Code; Webster's Interns-
tional Dictionary, Vel. I, p. 152)e It is admitted
that upon the withdrawsl of General Motors from its
epsrations within the Pnilippines, Yutive becams the
importer of General Motors cars and trusks. If such

be the cass, sll charges directly inemred im the im-
poertation of suech ears and trucks should preperly be
trested as Yutive's charges snd expenses. However, in
the instant case, we particularly note that while Yu-
tive paid for the arrastre charges which are inecurred
for the handling (receiving, unleading and delivery)

of the imported cars and trueks from the incoming vessel
tor di:ahurg& st the Port of Manila, the ﬁharg@é wera
desmed as mere advances by Yutive and treated or re<
garded as expsuses of Southerm Motors. Thus, arrastre
sharges coversd by cash dﬁ%amnt veuchers of Yutive
in verious amounts (B hibits %3-F, %3, 43-K, 47D

snd 47-F) manifestly show that they were charged against
the sccount of Southern Motors. Im this commectio
bave msde s detalled examination of the books of ae~
counts of Ymtive and Southerm Motors and found m&

was in fact the practice of Yutive, From, the Yatkvo
subgidiary book on the aceount of mm Motors (R
hibite 5504 aBd 55-B) and the lattar's Disturcemsot
Book (Exhibit §3), we found that akllerrasiie charges
for the years 197, 1948, 154§, and 1950, a_j%.ien had been

\
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paid by Tutivo and which sonstituted as its expenses,
had in fact been charged agsinet Southern Motors (see
fp. 1-2, %8, 10, 12 of Exhibit §5-Bj pp. 417, 19, 21,
23-32, =37, ok, Wehé, 50-53, 55-56 and 59 of Exe
Bibit ¥5-45 pp. (odd mumber pages ofdy) 13-25, 4151
of Bxhibit 53). These arrastre sharges incurred in the
loading and unloading of imported ecars and trucks for
Yutivo and charged teo Southern Motors resmched a total
of D115,987,11 detsiled as followss

1947 «  arrastrs - B 2,262.93

1M = » 2 5@91?79“
BhY - i - %9,327.83
195@ = » il Ihgawﬂa?

In sddition, it should be noted that slthough overtime
charges for the wnlesding of cars and trucks from vessels
were requested by Yutive and lncurred as pert of its
noquisition eosts thereof, such overtims charges have
likewise besn charged agsinst and treated as expenses of
Yguthern Motors as shown by the related cssh disbursemsnt
vouchers aud supperting iovelce statements (ses Exhibits
3oy 3B, 3~B-1), If Yutivo were the importer, these
arrastre and overfime charges wers Yutive's expsnses in
iwmporting goods and uot Bouthern Motors'. Since these
charges wers made sgainst Scuthern Moters, it plainly
sppears that Yutive had sele sutbority te allocate its
expenses sven as agailnst Southern Motors in the sense Jﬁ
that the latter is a mere sdjunst, branch or departuent
of the former, It necessarily follouws that sny snd all

Il
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expenses of Southern Motors are llkewlse treated as
gxpenses of Yutive and the whole enterprise of sell-l

ing of wehicles being a single entity or unit, it is
immaterial as to which branch or department an expense

is charged. A person can readily pay from any of his
pocket bescause ultimately the reduction of his funds remains
the same. An opposite view would be untenable and teo
 our mind, Southern Motors was in fact treated as Yutive's
adjunet. The fact that the arrastre charges are not
borne by ¥utivo is alsc noticeable in the price calcu-~
lation sheets (Exhibits 8-to 8-A t- 27, inclusive) of
Yutive wherein the acquisition cost: of its imported ve-
hicles which are billed to Southern Motors at a price
equal to cost plus a mark-up of 12-1/2% is determined,

We note that sald price calculation sheets of Yutive do
not include as part of the cost the arrastre ahargQg for
the unloading and handling of the vehicles at the port

of entry (Manila), neither do they include other usual

or ordinary charges incurred in the importations thereof,
such as delivery (To Yutivo's warehouse) and brokerage
charges whieh form part of Yutivo's cost. In faet such
charges are recorded as expenses of Southern Motors, If
these charges are Southern Mpotors expenses then it is
the'impﬂrter, But since Yutivo is admittedly the im-
porter, it would follow that the transfer of such charges
to Seuthern Motors by Yutivo serves to corroborate the
fact that SQnthn;n Motors 1s treated as a mere agency of
the latter and it becomes unnecessary to distinguish

whether such expenses are Yutive's or Southern Motors',

154
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We proceed to anothar aspect of the relation of
the parties -- as regards the management fees which
petitioner contends as being pald by Soughern Mo-
tors, as an sntity separats from Yutive, in consi-.
dcfation of ths services rendered by Yutive's officers
for Southern Motors. The managemant feas dus from
Southern Motors to Yutive for the years 1946 to 1950
wera taken up as expenses of Southern otors and cre-
dited to the account of Yutive (pp. M, 11, 13, 2k, 46
and 59 of Journal, Exhibits 32, TTTT)., If it were to be
assumed that the two organizstions are separate juril
dical entities, the corresponding receipts or receivables
should therefors be treated as income on the part of Yu-
tivo., Howaver, such was not the treatment of the manage-
ment fees recelved or receivable by Yutive. For on the
other hand, Yutivo's books (pp. 35, 46, 83, Exhibits KHHH
and 57) manifestly show that the management fees for the
years 196, 1947, and 1948 in the amounts of ¥#55,151.26,
#81,306.5% and #112,952,21, respectively, were recorded
as "Resaerve for agnus" and were therefore a liability
reserve, not an income account. Yutivo did not declare
these managament fees in its incomes tax returns for the
said years (Exhibits MMMM, NHNN, 0000) but did so only
in 1949 (Exhibit VVV) when the investigation of this
case was in progress. The "Resefve for Bonus" out
of sald management fess from Southern Motors for 1946,
1947 and 1948, and its sister organizations Sing Yee,
Cuan and Yutive, were subsaquently distributed diractly

to and gredited in favor of the gmployees and diresctors
of Yutivo. The ultimate effects of these sntriss were

185
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that the management fees were pald directly to Yutivo
officers and smployees thersby implying that said of-
ficers and employeses were also Southsrn Motors' officers
and exployees. In other words, theres was no way of
distinguishing a Yutivo officer or employee from a
Southern Motors' officer or employee, for the latter
corporation is but a mere department of the former and
the legal fiction of saparate entity between the two
was but sham, unreal and untrue,

After a review of the above facts, we find that
tha Scuthern Motors was actually owned (or thes majority
of the stock tharsof are owned) and controlled by Yu-
tive and the foruer was a mere subsidiary, branch, ad-
junet, conduit, instrumentality, altsr ago or hachurs
of the latter. 1t is argued that the organization of
Southern Motors as a separate corporation was made to
gseparate the businass of retalling cars and trucks from
Yutive's hardwar2 business, However, nu'ua have 2arlier
stated, ths same was unneesssary because Yutlvo never-
theless finmnced principally, if not wholly, the busi-
ness of Southarn Motors and actually extended all the
cradit to the latter not only in the form of starting
capital but also in the form of credits extended for the
cars and vebAéles allegedly sold by Yutivo to Southern
Motors as well afl advances or losns for the sxpensses of
the latter when the capital had been exhausted. Thus
the increases in the capital stofk were made in advances
or “"guatantee" payments by Yutivo and credited in favor
of Southern Motors. The funds of Southern lotors were
all merged in the cash fund of Yutivo. At all times Yu-

tivo, thru officers and directors common to it and Southern

¢ @ 1 S 6 /ﬁﬁ
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Motors, exercised full control over the cash funds,
policies, expenditures and okligations of the latter.
Upon all the above facts, Southern Motors would aptly ' '
be called the condult, instrumentglity or glter ego of
*ative . (Ballantine, Corporation 1946 Ed. p. 31b;
Anderson, lLimitations of Corporate Entity, pp. 312-313j
both citing cases), Thare was no legitimate or bona fide
purpose in the organization of Southern Motors. The
apparent objective of its organization was to 2vade the
payment of taxes, to deprive the government of its law-
ful revenues, It is to be noted that the sales tax 1s
collected and peid only once on the original sale by the
importer or producer of an article., By first selling
the cars and trucks to Southern Motors at a price lower
than that offered to the public by Southern Motors,
Yutive, in eoffect, determined the sales: Lax on the basis
of its sales to Southern Motors, not on the basis of
sales made by Southern Motors to the publie, Petitionar
argues that 1t had the right to reduce its taxes. While
we agree with pstitioner that it slay employ legal means
to reduce its taxes, yet it cannot resort to means that
would bring about the evasion of taxes.

As we have already intimated, arrastr2 charges
constitute normal and ordinary charges of an importer
bacause they are incurrsd by it in the unloading, hand-
ling or bringing of the merchandise into the Philippines,
Charges of similar nature, such as overtime sarvices in
custoas premises, brokerage charges, delivary charges
from customs' custody to the importer:ibodega, con-

stitute necessary incidents to and form part of the cost
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of the wvehicles imported by petitioner., 1In this parti-
cular case, the act of Yutlvo in charging arrastrs charges
(and the other similar charges recited above) to Southern
Mofiors and treating these charges as payable by Southern
Motors in The concept of expenses, had, for accounting
purposes, the affect of reducing the cost of such vehl.
eles to Yutive. By 1llegally transferring or channelling
arrastre and other charges to Southern Motors, Yutilvo
had in fact been able to reduce the cost and selling
price of its cars and trucks. The reduction in the
cost of the vehicles reduced the marénup added by Yu-
tivo in the selling price to Southern Motors. Thils
mark-up added was an arbltrary amount and the minimizing
of the marke-up percentage further reduced the selling
price. A combimation of all these practices resulted
in the reduction of the basls of Yutivo's selling
price, upon which price its sales tax liability 1is
computed and assessed. Considering that tha sales tax
on automobiles varles according to the selling price
thereof, the svasion of sales taxas by petitioner
through the organization of Southern Motors strikes
the mind as a novel and nefarious scheme to defraud
the government of its lawful revanue.

We give below comparative figures which show how
Yutivo evaded iss sales tax liability esven if we were
to assume grguendg that Southern Motors 1s an entity
separate frém Yutive. The computation is based on é sale

of a car to Southern Motors by Yutlvo at a price computed as
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folows (Exhibit 2034, price ealoulation sheet used
&% SXAMDiE) -
Pries of sar, @@1.@2.; $2,30%.02 §2,30%,02
 Mmnila
M&t;@ﬂm ehagges s

£2,396.53
Converted to Pesos bl 89%, 71 ple  85%.. 72

Margk-up of Yuti
aofy T

S  price %o
m ok hm‘ ﬂ_;-"\ M Si a P ‘}*@ a3 =

__—Pperr-4ho sbove alonme it be moted that

ie an svesion of sales tax by #.00. If however, ve
disregard the sales to Southern Meotorsz and compute the
tax on the latter®s celling price te the publie or
B7,%50.00 (Exhibit 20), the sales tax would have bsen
00 with a deficioney ofP260.27 on the part ef

It is appmment that evading taxes camnet in any
language be said te be s lavwful business purpese. It
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for tax evaslion and trust the psrson who
actually may take the benefits of the
transaction as the person accordingly
taxable (Higgins v. Smith, 1946), 306
Uv.S. 8 L. B4, 406), Moreover, where
a corporate entity 1is so @rgtnlzed and
controlled, and its affairs are so con-
ducted s to make it merely an instru-
mentality, agency, condulit, adjunct,
ggggur% or alter egg of another, the -

egal flction may be disregarded (Kop-
Eal (Phil.) Ine. v. Yateco, 1946, 77 Pnil.
96). It has been held that when two
factories appear as two separate businesses
on® as a corporation and the other
as a-ftngle proprietorship -- when
in reality they are but one, although as
a corporation and, b y legal fiction it is an
entity separate and apart from ths other or
from the parsons composing it, the fiction
of law which has been introduced as a matter
of convenisnces and to subsarve the ends of
Justice, cannot be invoked to further an end
subvarsivu of that purpose (La Compafia v.
Kaisahs (1953) h’? DaGa ﬁco 6| Pe e 00)’
X X x= (Lidd‘ll & CGu, Inc, vs, Collac-
tor of Internal Revenue, B.T.A. Ckse No,.
186, in C.T.A. decision, Avgust 11, 1955).

From the facts recited sbove, it is manifest that
Yutivo organized, owns and controls Southern Motors,
Yutivo contends that in organizing Southern Motors, it
had only good aims to be accomplished. However, as we
pointed out earlier, the dcts subseguent to its organi-
zation and in the actual business functioning of the
Southern Motors itsalf confirm the view that the coppe
oration was in fact defrauding the government of its
lawful revenues, "The intended or actual business Punc-
tioning of the corporation itself, not the taxpayer's
aim to bs accomplished via the corporation is the test®
(Jackson vs. Commissioner, CCA-2, No. 267, May 3, 1956,
1956 Ph Fed Tax Ser. par. 72648 56-1 USTC par 9506 aff'g
24 TC 1L). Considering the attendant circumstances there-

< 1994
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fore,; we find that Southern Motors was s blind or
sereen and sarved only to distert; conceal or hide
 the truth. It sarved ‘:'n;ainly, if net solely, tc escaps
taxation, contrary to a "business sctivity or purpose®
for which a sorporste devise iz justified (ﬂaﬂ@m ?
Investors Corp. v. Hoey, 1% ¥ 24 %665 Paymer v. Come
migsioner, 150 ¥ 24 134 see alse Molina Properties v,
omuissioner, 319 U.5. 436). Pinding that Scuthern
Motors was but a mere instrumentality, adjumet, mub-
sidlary, bfanch, glter ego or hachura of Yutive, the
tochnical defsnse of separate corperats entity must
Jsidisregerded to arrive at the true tax liability of
Yutive.

“AS alr under the
%Jmo the :ﬁ{csu the Mﬂ poe
mater » machinery
" dmported hars o7 Hippel Tnsus g

mmxg amd _b: the tamrg or mt

y onw and the same,
is ion s circumvention of our
tuhm,mnmtnmm&f
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{ Tho abstraction of the eerperate entity will not be

mean propertions and the consequent
Mum of & grave tice to the
Government. Not only thisg it would
allev the taxpayer teo do by imdircetion
what the m iaws prohibited teo be dome
direetly ( symt of legitimate taxes),
mqfs.r sﬁ United s&tu Bupreme
Cour ted States ws. Lehigh Valley
Re Coop B 8& §ﬂt 511)" (Kﬂ?p'l (Mle%
Ins, vs, 77 Phil. ”3@

Q‘M%M to prevent gnd pervert the real and obvious

truth. A corporate entity iz mot saered as to be per-
sitted te become sn instrumentality of, or s ecloak for
fraud and sinee as in this case, Southern Moters was
orgauized and did actually fumetich to conceal ths traus
revenues dus the government,; we do not hesitate te
heold that the transsctiems or salss of caers between
Yutive and Southern Mpters were but s blind snd a mere
sham, Such transactions were mot bons Tide and oconsi
dering that the Southern Mptors was owned and controlled
by Yative, the transsctions between the two were mot
at "srm‘s lenGth®. Honee, the determination of the
sales tax on the basis of said transsctions would be
likevise unreal, beth parties thersto being represonted
by common snd mot adverse, interests (sse Campans vs.
Harrisom, 11k F 24 %00). In matters reieting to re-
venues, it is the rule that the tax consequonces of
transactings depend upen snd must be governed by sub-
stance rether than by fors (Eiggins ve. Smith, 308

U.8. #73; Welss ve. Stesrn, 265 U.8. 2%2). It is also
& rule that, for tax purpeses, tax liabilities samnot
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b2 determined by transforming a sale by one p&rs@n
into a sale by anothar by uslng the latter as & con-
duit through which title passes (“oumissioner vs.
Gourt Holdimg Co., 32% U.5. 3313. It is selfwsvident
and we do not hesitate to so hold that the bong fide
sales upon which the sales tax liability of Yutivo must
be determined are those of Yutlve's adjunct, lnstru-
nun#glity or glter ego (“outhermiigtors) which were
the first or original sales bona [ide (see Koppal
(Phil.§ Inc, vs. Yateo, supra). )

Froceading to the next lssue, patitionsr nowaver
contends that even assuming that ths sales by Scuthern
Motors to the public ars to be treated as the taxable
transactions, neverthelass the sales tax should be based
oh the gyoss selling price thereof after deducting the
amount intendsesd tc cover the saless tax previously de-
clared in Yutivo!s sales involces to Southern Motors.
It is arguad that Yutive in making a sales to Southern
Motors did actually segregate the components of the gresxz
seliing price in the iluvolice intc the seiling price
proper and the tax thereou. Hence, petitioner contends
that 1t had in fact complisd with Ceneral Clrcular Ho.
431 issued by respendent to implament the collection ef
taxes under provisions of Sections 183, 19+, 185 and
186 of the National Internal Revenue Code. Fetitioner
further argues that its actis r agarding the sales tax
were on its theory that Yutivo and Southsrn Yofors were

saparate sntities and that on this view 1t was not neces~

194 /Eﬁ



DECISION -
C.T.A. CASE NO, 6%

- h9 o

sary then to segregate the taxes in the sale invoices
of Southern Motors to the publie. However since the
Court disregarded the separate juridiical personality
of Southern Motors from Yutivo and considared only one
for bothy the latter should at least be desmad to have
complied with said general circular. This Court, in an
-nrliof case had occasion to pass upon a similar quese
tion in the case of Liddell & Co, vs. Collector (B.T.A.
Case No. 186, decided August 31, 1955). In that case,
howevar, I specifically dlassnted from the majority
opinion of the Court penned by my colleague, Judge
Lueiano, in the sense that in jus¥ice to the taxpayer
therein, I opined that the tax deficliendy should be
coizputed upon the selling price after deducting therew
from the sales tax already paid to Liddell Motors, the
alter ezo of Liddell and Company, and I quote:

“However, I am constrained to dissent
frem that portlon of the sald opinion which
sustains the theory of respondent Collector
of Internal Revenue regarding the gmount to
be paid. According to the computatioh of
the respondent, ths deficlency tax should be
computed on the gross selling price of sach
car or truck made by lLiddell !lotors, Inc.
deducting of course tharefrom the tax al-
ready pald by Liddell & Company, Inc. This
way of computing the deficlency tax 1s unfair,
becanse the selling price of Lliddell Motors,
Inc. upon which the computation of the tax
is basaed, includes the tex already pald by
Liddell & Company, Inc. practically imposing
a tax already peid, PBesldes the adoptien of
thlis procedure would in gertéinncases, ele-
vate the bracket under which the tax 1s based,
The late gsynnt& is already penalized, through
the impositlon of surcharges; by adopting the
theory of the Collectory we will be cfeating
an additional penalty not contemplatsd by law.
It is therefcre my opinion, that petitioner
is l1iable to pay only ths {ax determinad upon
the selling price obtained by Liddell Motors,

- 198 /57/

R w‘-—r"ff

R JIRPSE SRS

o



CiT:A CASE NO. 64
. WA

2. after deducting the tax :m-ﬁy paid
by Liddell & Company, ana X X X Xe™

- & Cs. ve. Gellsctor, m
d Dis. Op.) f
In relation to this case, I see ne reason foxr modifying
my sfers-quoted view. I might even sdd in suppert
thereef, that in the instant case Yotive should be
desmed or be given the benefit of heving complied sube
stentially with the: g;wi.g.idnu of sajd Genersl Circular
Ne. 431. Hence, pc‘titims:'i li;bu-i.ty foxr sales tax ’
should be omly $820,549.91, sxclusiva of the surcharges
hareinefter to be diseussed.

On the other hm._n cellesgus, Judge Luelano,
votes to apply the msjority eopinion in the Liddsll case
to the case et bar, wheraim it was held thath

‘I% is to be obsexrved theat the percen

tage sales taxes imposed by the aforesaid
s:snne : o.anmm"mmmm

elling price or value in money
uﬂimt 80 sold. ‘m u}x.
ea" upen which the tax is refers
JWpﬂ.Mp&Mf::‘_ preduc |
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prevalling opinien and vote would be that of myycel-
league, Judge Luciane, who v:tn for ths affirmance
of the computetien. m.m«u #f the necesesry
two vetes to altexr or mi&i? the decision of respone
dent Collector whezs the sales tax lisbility of petitionex
was computed en ths basis of the gress salling price of
cars and trucks sold by Seuthexn Moters ta the publie,
witheut giving allewance for tha reduction of the tax
elxosdy psid, the same is deemed sffizmed.

In relation tc the penultimate issue, petitionesr
mtaﬁds that is should net have boen held liakle for
the surchargs of 50K imposed under Section 183 of the
Tax Code on the grxound thet ne fraud was involved in
thie case: As we have sitated sarlier; petitioner had
chosen to creats Socuthern Motors as a separate COTPORE-
tien puzpewtedly to deal in vehieles, but we found that
the seme was orgasnized to become 2 subterfuge or instru-
nonBality for the purpese of sveding or escaping the
peymont of the correct amount of sales tax whieh is lew-
fully due the government. This was achieved by chan-
polling part of the cost chargss of Yutive's impostad

cars to Seuthern Motors end by tresting the same as a
eost of retadling, thershy reducing, for tax purposes,
the solling prise of said cars vary much lewsr than it
would have * ctherwise bosn. Petitionsr shauld be res-

»I, wilfully

poasible for the conssquangds of its scts
evading tie taxes and considering all the 22
the same wsrrent the imposition of the frawd pens.
508 pursuent to Ssction m (n} of the Tax Mf'/lt
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becomes unnecessazy for us to discuss the lwpopition
of the 25% surchazge for lste poymont of the tax, pa-
titioner having reised no Lssuo in relation thereto.
Moreover, it should be stated that the impesition of
;m mxchamg for late payment of the tax is ﬁmﬂntaw
and imposad as & metter of courses.;

The ultiwete issus reised snd prosented as a des
fense by petitionsr is to the effect that it is ne
lengor liable for tha sales tax, the same having been
barred by resson of preseriptien. The facts recited
sbove ahow that on November 7, 1950 respondont sssessed
the ssles tax deficiency of petitioner for the third
quprter 1947 te the fourth qusrtax 1949, inclusive (-
hibits 7 and 8). The corzasponding returns filed by
petitionexr covering the aforesaid period were filed at
the sezliest on Octobar 1, 1947 as regards the third
guarter 1947. Pursuant to Section 331 of the Tax Codet
under ordinary circumstances, the Collector of Intsrmal
Revenue may assess the tax within five (5] yesrs from
in relstion to the taxsbla yesrs of 1947, 1948 end 1949
had been done on Novembar 7, J.!l%me sbvieusly
made within the five-ysar period pressril _
tion 33l. The fact that the assessment wae \sube
reiterated in the decisidm of rospondont made
ber 16, 1954, did not in any way alter m fack that the
asssssmont was mado rosdensbly. The said '
raspondent met ooly reftersted the
yesrs 1947 to 1949 inclusjve, but likewiee
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assessment for sales tax deficiency of petitiener
eovering the yesr 1930. It is alsg evident thai the
sales tax deficioney acsessment for the ysar 1950 was
made well within the five-year pericd as prescribed by
Ssction 331 of the Tax Cods. Morsover, in this parti-
cular case, thare is a finding that petitioner com-
mitted fresud in the desdsrotion snd payment of Lts
sales tan lisbility snd that it acted frawdulemtly to
sscape or evade the payment of taxes. The preseriptive
peried in this case would therefore be found in Section
332 (2) of the National Intesnal Revenue Code, and we

quote’

 98BC. 332. Excer

n failure te file a ratuIn, the teax may be
assegsed, or a pregseding in court for the
cellsction #f such tax may be begun witheut
sssessmant , at smy tin within ten yeaxn
after the ﬁiuwm of the falsity, fmd,
or omission.”

Even assuming grgusade that the five-yeazr pezied pro-
vided by Sectioen 331 of the Tax Code is ne lomger availe
able, the zecescment in question was plsinly sade within
the ten.yesr period preseribed by Ssction 332 (s) cited
abeva. Wo tharsfors held that the assessments which aze
the subject matter of review in this partiewinr case have
211 baen made within the reglamentary peried prescribod
by the Tex Cedo.

IN VIEN OF ALL THE FORBGOING, judgment is hexeby
xmﬂmﬁjmdt dismissing the hereim petition for review snd
_ Amuammmuu»yuwm

1/l < 900

] m $1,266,176.73 as sales tax Mﬁr the

et
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third guarter 15%7 to the fourth guarter 1750, incive
sive, rlus 755 surchurge thereen ar FiNG,632.%% ar &
was tetal of ¥2,25,000,27; with coste apainst peti-
tonere '
o0 CRODERTD,
Gebu Cltyy for Mumiley April 27, 1957
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