_ REPUBLIC OF THR PHILIPPINES
L% COURT OF TAX APPEALS
MANILA

BIAS GUTIERREZ and MARIA MORALES,

Petitieners,
- versus - . C.T.A. CASE NO, 65
{ \
COLLECTOR OF INTERNAL REVENUE, e %\
' Respendent,

PECISION

This 1s an appeal interpesed by the petitioners Blas
Gutierres and Maria Morsles frem a decisien ef the respen-
deat Coellecter of Intermal Revemue dated January 28, 1953;
holding the fermer liable fer the payment eof the ameunt ef
P8,481.00, allegedly dus the govermment as deficiency im~
come tax imclusive ef surcharges fer the calendar year 1950.

The fellewing are the facts ef the case admitted

either in the pleadings ef the parties er duly established
during the hearing ef the case.

The Bepublic ef the Philippinmes, pursuant te the 1947
Military Bases Agreement with the United States Govermment,
ingtituted en March 4, 1948, cendemnatien preceedinga ef
parcels of land lecated at Mabalacat, Pampanga, including

~ 1Iat Re, 72/~C of the Mabalacat Cadastre, belenging te the

herein petitioners Blas Gutierres and Maria Merales. The
cendemnation preceedings againat the petitioners wgs deo-

- keted as Civil Case Ne. 148 of the Ceurt of First Instance

of Pampanga., Upen commencement of the astioen, t.h.- plain-
tiff, BRepublic ef the Philippines, im erder that it ceuld
teaks immediate pu.nuin of the lands, depesited with the
Court of First Instance eof Pampanga en March 4, 1948, the
sum of £156,960.00 as the price previsienally fixed fer the

~ lands seught te be exprepriated (Exhibit "c®), In cemformity
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with the erder eof the said Court issued em Jamuary 26, 1949,
autherizing the withdrawal ef this uncontested depesit fer
the lands te be exprepriated (see page 4, Decisien, Exhibit
"E®) on Jamuary 27, 1949, the sum ef F34,580.00 eut of the
eriginal court depesit ef P156,560.00 im Civil Case Ne. 148
of the Pampangs Court ef First Instance, was paid by the Pre-
vincial Treasurer te eme of the petitiomers herein, Maria
Morales per PNB Check Me. 7251520 dated Jamuary 27, 1949
(Certification, Exhibit "R, petitienmer).

After dus hearing, the Court ef First Instance ef Pam-
panga rendered a decision em Nevember 29, 1949, awarding te
the petitioners herein the sum ef ©94,305.75 as just compen-
sation of their exprepriated property. Imr erder te aveid
farther litigation, expenses and delay that may be caused by
an appeal frem said deeisien, beth parties entered inte a
cempromise agreement whereby the dlefendants, imcluding the
petitioners herein, wauived their right te claim censequential
damages and the right te cellect interest en the ameunt de-
pesited by plaintiff with the said Court ef First Instamce
and subsequently withdrawn by defemdants. This jeint cem-:
premise was submitted fer appreval by the said Court en Jam-
wary 7, 1950 and was approved en Jammary 9, 1950. Thus
sometine in Janmuary 1950, the defendants now petitioners
5 1 Sasband euss|wes paid in full the ameunt ef P59,785.75,
representing the balance e¢f the award im their faver after
erediting the depesit which was paid te them on January 27,
1949.

Om Jammary 28, 1953, the respendent Cellecter assessed
and demanded frem the petitieners the sum of P8,481.00 as
alleged deficiency incoms tax fer the calendar year 1950,

3'”?'” 4 7 4% .
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inclusive of surcharges (page 6, BIR records) computed as fel~

lowsa:

SCHEDULE “B%

Boceipts, rieo mill =~ c c e mm e e v amww P 36,50
Receipts, jitney opergtion =« -« « = = = = = ~ - _19‘%%,29
Tetal receipts per investigation = « « = -~ - $30,696.50
Iess: Operating expenses - = « = = = = = = = _30,998,20
NET 10SS PER INVESTIGATION « v w e w @ = === * 301,70

SOEEDUIE *c"

Net Share, Farm-496 ecavans palay @ P10.00
Isss:s Optrath‘lxpﬂﬁlltn--------- !Isiz SEI
NET INCOME PER INVESTIGATION o « = = = = = = « P 3,427.00

SCHEDUIE "D" (Leng Term Capitel Gains)

Gress Receipts, Sels of land (1950) = = « = = = P94, 305.75

d Isss: Cost of land (1928) - - « - §28,291.73
Imprevements = = « = « « =« 8,500,00
Subdivision, eto. = - = - - _£,220,00 _45.00L.73

HET GAIN OF SAIE OF IAND « = = « v @ = = = = = = P{9,29,,.02

CAPITAL GAIN (1/2 ef P49,294.02) £24,647.01

SUMMARY

Mm,m&l.‘---"’- 2"647.61

Net Income, Rentals = = = = = = « = 600, 00

Kot Inﬁm’ Mpltlhl---"--- M ’30’520091
Isgns bm”sehﬂéﬂl.m. -‘d*----.M

NET INCOME PER INVESTIGATION « = » = = = « = = P30,218,31
Iess:s Personal Exemptions = = = = = = = - -

800, 00
T0TAL TAXABLE INCOME £27,218.31
Tax due on m.m.’l B W . . 5.785.00

less: Amount already paid « - - __131.00
DEFICIENCY TAX = = = = = = = - = = P5,654,00
Adds 50% Surcharge - - - = = = = = _2,827,00
ZOTAL AMOUNT DUE - - - - - - - $8,481.00

’
The said income tex assessment was received by the peti-

tioners en February 18, 1953.

On March 5, 1953, the petitiomers through their counsel,
Attorney Rafael Morales wrete the respendent requesting that the
 assessment be withdrawn, cancelled er reconsidered which request

- o r’%z//
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was denied by respondent im a letter dated April 26, 1954, with
this warning:
*Iou are requested te urge your clients te pay
the amount eof P8,4281.00 plus penalties withim 15 daye
after receipt hersef; eotherwise, this office will preo-
ceed te the cellectien thnm?lthnmml
provided by la®." (p. 2, Exhibit I)
Respendent®s letter ef denial ef April 26, 1954 was sdmittedly
received by the petitionsrs em May 27, 1954. Im reply therete,
petitioners en Jume 25, 1954, requested ia writing te have the
case roviewed by the Confereamce Staff of the Bureau of Internal
Revenus, Msmﬁmwm”pudnhimh
petitionsrs' complisnce with the requisites ef Department of
Finance Order Ne. 213, pertiment pertien ef whiech reads as
fellows: .

"Any request fer re-investigation er re-exami~
mation of a tax assesmment ghall be made im writing
under esth of the taxpeyer concermed amd shall spe-
cifically state the ground er greunds relied upem
fer the revisicn ef the assessment, accempanied by
such decumentis and other evidences relied upem in
suppert of the request. As & general rule, the
Cellecter of Intermal Revenue will direct a re-in-
vestigation of the cyse enly after the payment of
one-half of the totsl assessment against the taxpayer

and upen filing by him of a bend te guarantee the
of the balance of the tax assessed, tegether
with the increment therete., x x x x x x "

This conditional acceptance was received by petitioners en Jan-
wary 6, 1955. Petitieners rejected seid conditional acceptance,
and instead advised the respendemt ef their imtemtien te appeal
te the Court of Tax Appeals emn January 10, 1955. This petitiem
fer review was accerdingly filed with this Court on Jamuary 20,
1955.

In the answer filed befere this Court by the respendent
te the petitiem fer review, the questioen m.}m.. of juris-
diction was raised as a special defense. Since this questien
could et be resolved without thq presentatien ef supperting
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evidence, this Court decided te defer resolution ef the same
until after the trial en the merits. The respendent in his
memorandum gggues that this Court bas mo jurisdiction sver the
case inasmuch as the petition fer review was filed by the peti-
tioners beyond the 30-day reglementary peried provided fer im
 Republie Aet 1125,

Petitioners do met question the mathematical cemputatien
of the amounts included in the aferesaid assessment ef January
28, 1953. However, they raise im issue the legality ef includ-
ing the items umder Schedule "D" (long Term Capitel Gains) as
taxable inceme. Petitioners comtend that inceme derived frem

expropriation preceedings are tax w,t:rutm arsuendo

they are met so exempted, then the purchasing power of curremey
should be taken imte considerstion in the computation of gains
er losses for taxation purpeses; and that the inceme frem this
particular expropriation proceeding should be deemed includible
/ elther im 1948 er in 1949 and net in 1950 as claimed by the res-
pendent, Petitieners further contend that they should net be
made to pay the 50% surcharge demanded by respendents.

In resumé, wo have therefere the following issues te re-
solve1

(1) Has the Court jurisdiction te try this cagse?

(2) Assuming that this Court has jurisdiction,
is the income derived from expropriatieon pursuant te
the exercise ef the govermment's right ef eminent
demain taxable income?

(3) If said income is taxable, hew should it be

taxeds
a) As capital or ordinary gain?
b) Should purechaging power ef currency .
be taken imte account in the computation ef
] gains or lesses? '
{c) In what year should this income be
deemed includible fer taxation purpeses?
" (4) Should the petitioners bs made te pay the 50%
surcharge demanded by respondent?

0 50 —“@“
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We shall preceed te resolve the issues jp geristim.
The respondent‘'s agsessment and demand fer payment was

received by petitioners om February 18, 1953. Om March 5, 1953,
. the petitioners semt respondent a letter asking the revisiom ef
the assessment made. Respondent's denial was received by peti-
tiomers on May 27, 1954. A bid fer rehearing and reinvestiga-
tion by the Cenference Staff ef the Bureau of Internal Revenue
was made by the petitioners on Jume 25, 1954, vis mine (9) days
after the creation ef this Court umnder Republiec Aet Ne, 1125,
This was however, in turm denied by the respendent in a letter
dated December 29, 1954, unless petitioners complied with cer-
tain conditions set therein., This last mentioned letter was
received by the petitioners on Jamuary 6, 1955. The petitioners
refused te comply vmx/n- conditions set in said denial and
instead filed this petitien fer review on January 20, 1955.

In resolving this issue ef jurisdiction we should bear
in mind that the Court ef Tax Appeals was created on Jume 15,
1954, when Republic Act Ne. 1125 became law, If all the facts
of this case happened after the creation of the Court ef Tax Ap-
peals, then following this Court's resolution in the case of
Bastos V. Collecter, CTA Case Ne. 139, July 22, 1955, we should
start counting the rumning ¢f the period within whieh te appeal
from the mement petitiemers received the respondent‘'s denial to
their petitieon fer reconsideration, Put such is met the situa~
tion in the cawe at bar. Before the creation ef this Court, pe-
titieners could mot have exercised their remedy te review em ap-
peal the ul;ulent made by the respondent. We can met therefore
start counting the period te appeal from Mey 27, 1954, feor it 1is
evident that at that time the petitiomers could met have come to

s KB a7
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this Court which was then met yet in existence,

| While Republic Aet 1125 was approved amd took effect on
Jume 16, 1954, it was net until July 21, 1954 whem the duly cons-
tituted Court preovided fer the rules by which cases within its '
Jurisdiction could have beem filed before it, It being the is-
tention of the legislature that right amd justice should prevail,
h.faim'u to the taqucrs,‘the vdctenination ef the 30-day
period to appeal should be counted from the time that petitioners
eould have actually availed of their remedy te such appeal. At
the time this remedy could have been availed of on July 21, 1954,
the petitioners had previously requested for & rehearing of their
."case, Therefore, there was no decision as yet that could have
been appealed to this Court. It was enly om Jamuary 6, 1955, whem
the petitiomers received the demial te their request for a re-
hearing that the running of the period to appeal under sectiom
11 of Republic Aet 1125 began. \ From Jamuary 6, 1954 te Jamuary
20, 1955, vhen this petition fer review was filed with this Court,
enly fourteen (14) days have elapsed. This we believe emd so hold
ig well within the BM reglementary peried set by sectiom 11
of Republic Act Ne, 1125, and therefore this Court has jurisdie-
tion to hear and determine this petition fer review.

Ingsmuch as this Court has juriediction te pass upen the
merits of this case, we will now proceed to comsider the other
issues.

In connection with the second igsue, the petitiomers con~-
tend that the income derived from the expropriatiem of their
property is mot taxable because- (1) incomwe from the expropria-
tion of property pursuant to the exercise of the govermment's
right of eminent domain is not taxable income, amd (2) the in-
come In this particular expropriation is exempt from taxmtion

.. 5252
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by virtue of the provisions of section 29 (b) (6) of our Tax
Code whem taken in relation with the provisions ef ithe 1947
U.8.-P.I. Military Bases Agreement., Petitioners made an im-
teresting and lengthy dissertation en the difference between
"gales" and "expropriation®, They insist that "exprepriation®
dees not come within the purview of "sales" as contemplated by
our Tex Code, hence, accoiding te them, income from an Yexpro-
prntm'mlihui;fma "sale" should be exempt frem taxa-
tion.

This 1s a question of first impression in this juriedie-
tion, However, the weight of authorities in the United States,
from which our tax laws have been patterned, esteblish that
income from "expropriation" is taxable income, and that “expro-
priation® is within the purview of the term "sales or exchange"
as used in the United States Internal Revenue Cede.

"See, 21.08 - land acouired in condemmation
proceedinggs Upon condemmation of preperty the
condemnation award fer preperty takem, the award
for seversnce dameges to and a special benefit
assessment levied against the remsining pertion
of the let or parcel of real estate affected,

constitute a s:lngle pr-mdhg, the rosnlts er
which are to be galculated a3 gn ent] ;

of Federal Income Tmti:n“, pP. 366) (uéor-
scoring supplied)

*The taking of property by condemmation and
the peyment of just compensation therefore is a
"sale®™ or "exchange" within the meaning ef section
117 (a) of the Revenus Act of 1936, and
, gtion is ecapital gair David
3, Brown v. Gun., 1942, 1.2 BTA 139 (mdn\-
scoring supplied)

"The income arising from a dondemmation sale
of real estate has been held to be derived from a
sale or exchange and comsequently iaxable gt capi-
$al gains rates.” (Comm. v, Kieselbaeh, 19/2, CCA
3d, =127 F 2d 359) (underscoring supplied)

- ;3"
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All the foregeing comelusions which hold that income frem ex-
propriation is deemed as income from seles or exchenge, hence
taxable income, has alse been followed in the more recemt case
of lapham v, ¥.8, (1949, 40 AFTR 1370) and in Kneipp v, U.8.
(1949, 85 P Suppl. 902).

\/m. granting arguendo, that “expropriatioa™ dees met
come within the purview of "sales" as contemplated in our Tax
Code, nmevertheless, under section 29 (a) of our Tax Cede, gains
arising from expropriation would constitute taxable income from
"mhmrw. e o o s« o groving out of the owmership
e« s oo« of such property,” or as “income derived frem sy
source whatever,"

'&Wa (s) Gemeral definitien-
®Gross income" includes gains, prefits amd income de-

rived from salaries, wages, or compemsation for per-
services of whatever kind and in whatever form
or fru protbuion, mctionn, trades, business,

intérest h such property; alne h-u ] rnta, rents,
dfvidends, securities or tramsactions of amy business
carried en for gain or profit, and lngeme derived frem

<" (sec. 29, National Intermal Re~
venue Code) (underseoring mppliod)

We believe that the werds 'M-framnnrcemmr',h
broad enough te cover the gains contemplated here. Thess words
disclose a legislative policy te imclude all income mot expressly
exempted as within the class ¢f taxable income umder our lavs,
irrespective of the voluntary or invelumtary action ef the tam-
payer in preducing the gain, The difference therefore, between
"sales" or “expropriation", if there is amy dees mot im amy wy
mm&rindtrmowhﬁatrntbchuottmbh
WMrmrﬂnmhm]

Petitlioners also contend that the income derived from the
expropriation of their lamd 1s exsmpt from taxation im view of

¥ . x4
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the provisions ef seetion 29 (b), (6) of our Tax Cede whem taken
in relation with the pertiment provisions of the 1947 U.S.-F. 1.

Military Bases Agreement, particularly Articles XII and XXII ef

sald Agreement., Here is the provision ef law invoked by the pe-
titiomrs:

"Sec. 29. ga X X X XX

b Lxclusion ITroR FIosg 1ncone

The fellowing items shall not be included in gross

ineome and shall be exempt freom taxation umder this
Titls = z z x x x -

(6) Income ezempt under freaty:- Income of
any kind te the extent required by any treaty obli-
getion binding upon the govermment of the Philippimes.®

In relation to the aforecited, Articles XXII and XII

of the U,S5.-P,1I, Military Bases Agreement provide:

"ARTICIE XXII
CONDEMNATION OR EXPROPRIAT ION

1, Whenever it is necessary to aequire by
condemnation or exprepriation proceedings real pre-
perty belonging to private persons, asseciation, or
eorperations located in basea nmamed in Anmex "A®"
and Annex YB" im order to carry out the purpeses
of this agreement, the Fhilippines will institute
and presecute such condemmation proceedings im ac-
cordsnce with the laws of the Philippines. The
United States agrees te reimburse the Philippines
for all the reasenable expenses, damages, and costs
thereby imecurred, incldding the valus of the pro-
perty as determined by the Court. In additiem,
subject to the mutual agreements of the two gov-
ermments, the Tnited Siates shall reimburse the
Philippines for the reasonable costs of trans-
portation and removal of axy eccupants displaced
or ejected by reason of the condemmation er ex-
P”Pmtm.' [

b ¢ x X b 4 x x x
"ARTICLE XII
INTERNAL REVENUE TAX EXEMPEION .
(1) Ne member of the United States Armed
Forces except Filipino eitigenms, serving iam the

Philippines in commection with the bases and re-
siding in the Philippines by reason only of such

£ 55
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service, or his dependents, shall be liable teo
pay incoms tax in the Philippines except in res-
pect of income derived frem Philippine sources.

(2) No pational of the United States ser-
ving in the Philippines in comneetion with the cems-
tructien, maintenance, eperation or defense of the
bases and residing im the Philippines by reason emly
of such employment, or his spouse amd mimor chil-
drén and dependent parents of either spouse, shall
be liable to pay income tax im the Philippines ex-
cept in respect of income derived from Philippine
sources or sources other than the United States.

(3) Mo person referred te im paragraphs 1
and 2 of this sald Article shall be liable te
pay the govermmeat or local authorities of the Phil-
ippines any pell or residence tax, or amy imperts
or exports duties, or amy other tax om persomal pro-
perty imperted for his own use provided, that pri-
vate ouned vehicles shall be subject to payment of
the following only: whea certified as being used
for military purpeses by apprepriate United States
Authorities, the normal license plate fee; othere
wise, the mormal license and registration fees,

(4) Mo national of the United States, or cerp-
eration erganized under the lagws of the United
states, shall be lisble to pay income tax im the
Philippines im respect of any prefits derived under
a centract made in the United States with the gov-
ernment of the United Syates in commection with the
construction, maintenance, operation amd defense
of the bgses, or any tax im the nature of a license
in respect of amy service er work fer the United
States in commection with the comgtructien, mainte-
nance, operation and defense of the bgses."

T X % X E =2

Ve can readily see from the above quoted provisions of
lav that the contention ef the petitioners is untemsble, While
it 1ia true, that our National Internal Revenus Cedes exempts im-
come of any kind to the extent required by amy treaty obligation
binding upon the govermment of the Philippimes from income taxes,
it 41s evident however, that no exemption be claimed umnder
the aferecited Article XXII of our Military Bases Agreemsnt, which
refers to the obligation of the United States to defray or reim-
burse the reasenable expenses, damages amd costs which the Phil-
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ippine govermment msy incur in condemmation preceedings pur-
suant to said treaty. Said article dees not at all provide
or in ,my way sugsests that income from exprepriation preceed-

ings is tax exempt.
Likewige, Article XII of the Military Bases Agreement

makes no mention eof considering income derived from expro-
priation as tax exempt. Besides the tax exemption under Arti-

¢le XII is applicable only te the following: (1) members of
the United States Zrmy who are net Filipimes, (2) mationals

of the United States and (3) corporations erganiged in and
regidents of the United States. Petitiomers, being Filipimos
are therefore excluded from the benefits that may be derived

frem pariicular provigion ef the Military Bases Agreement.
We are therefore of the opinion and so hold tbat income

derived from the expropriation ef private preperty pursuant te
the government's right of eminent domain is mot tax exempt, In
order that such income may be considered tax exempt, there must
be a clear provision of lav to that offeet.-]

"Provisions gremting special tax exemption
are to be construed strictly. Om the theory that
the taxing power is essential to the existence ef
governments and that exempting provisions are mat-
ters of grace and faver, there is an implied pre-
sumption im faver of taxation rather than exemp-
tion. Those whe seek an exemption from a tax
must rest it on more than a doubt or ambiguity.
Exemptions can met rest on mere imphications. The
taxing pewer can mot be relinquished umless the
intention to do so is expressed in clear and un-
ambiguous terms. Exemptions are never granted on
inference alone." (1 Mertenms law of Federal In-
come Taxation, 68-69)

"An exemption from taxation im order #o coms-
titute a contract binding on the govermment, must
be clearly and umequivocably expressed. Every
reasonable doubt should be resolved against am
exemption and im faver eof the taxing power of the
state, The intention teo grant such immunity sust
be clear beyond reasonable doubt, amd the language

_...‘_;77
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used must admit of mo other reasomable construction.®

(Cleomenes V. Fortugalisa v. Collector, Negres Or,

Special Case No. 2924, decided by CTA, Jam., 12, 1955)

Since, as weo held here, the income derived from expropria-
tion ef property 1s taxable, the next issues raised by peti-
tioners as a corollary te our findings sre- (1) whethsr the
currency value or the purchasing power of the pese at the
time of acquisition and dispesition ef the property should
be takem imto comsideration im the computation ef gains amd
profits; and (2) when the gains er prefits should be deemed
received for incoms tax purposes, that &g, (a) in 1942 when
the expropriation proceedings were imdfiated, er (b) im 1949
vhen the initial payment was deposited im court, er (e) im
1950 vhen the final payment was actually received by eor paid
te the petitiomers, pursusnt to the final judgment.

Before discussing the prepesitions advanced by the peti~
tioners/ wo weuld like to stress what we have mentiomed earlier
that the weight of authorities hold that gain derived from com=
demnation preceedings are considered as capital gains and mot
ordinary income fer purposes of tmtioﬂ (David 3, Brewn v,
Comm., gupra; Comm, v, Kieselbach, gupra; laphem v. U.S., gypras
Eneipp v. U.S., gupra.)

"A reasomable rule to apply im the case of in~
voluntary conversiona would be to treat as capital
transactions those im which there is an getual trame-
for of property to amother, x x x " ~ The sug-
gested rule will alse furmish suppert fer the deci-
aions helding that a gain or less in the case of pre-
perty which have been taken in condemmation preceed-
ings represented capital gaims or less." (Mertems
hv)of Federal Income Taxatien, Vol. 3, pages 726-

T7

In comnection with the computation of the taxable income,

the petitioner contends that the purchasing power of the peso
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. gshould be taken into ascecount in the determination of the gains
o Soente i Whe expreopriation of the property. Om this
subject, we cite the pertiment provisions of our ncome Tax
Iaw: ' .

%Sec. 35. Determination of gainm er less frem
the sale or other disposition of property.-

8) T T X X =X

b) In the case ef property acquired after
March lst, 1913, the cest thereof if sueh property
was acquired by purchase or the fair market value or
price as of the date of the aequisition if the same

/‘h acquired by gratuitous title,."
The law is very clear, expliecit, and needs no further
interpretation, Nowhere does it speak ef the purchasing power
of the pese. The prevision of law contain mo words or phrases
from which we can logically infer that the purchasing power of
currency should bs taken mteMththoe@utationof
gains or losses. To read imto these provisions the interpre-
tation desired by the petitioners would remder meaningless the
accepted concept of the term "fair market price or value® of
such proportn]
"The language of the law is plain and unam-

biguous and its meaning clear and ummistakable,

There is therefore, no room to extend such pri-

vileges te others, other than those enumerated,

for to go elsevhere imn search of conjecture in

order te extend the act would be amn attempt te

eludes it, a method which, if once admitted,

would be a elear perversien of the true inteat and

meaning of the law." (21 R.C.L. 957)

In the United States, currency value or the purchasing
power of money is mot gnd as a basis in the determimation ef
taxable gains or prefits., Thus in the c,se ef Bates v, U.S.,
108 F 24, 407 (CCA 7th, 1939), it was held that:

“The reduction made in the statutory gold com-

tent of the deollar im 1933 1s not a factor im the
determination of gains or losses frem the sale of

property purchased prier te such reduction.”

v; A oml T



DECISION -
C.T.A, CASE NO, 65

-3 =

The oft-cited treatise on income taxation, Mertens law
of Pederal Income Taxation (Vol. 3, pp. 357-359) agrees with
the foregoing view:

“The cost of property is the basis to be used

in determining gains or less from the sals er other

disposition of thereof, increased or decreased, ac-

cording to certain requirements, for expenditures

and losses, and repsayments chargeable to capital

account, and for depreciation and depletion allowed

with respect to such preperty « « « o« ¢ « « Howe

ever such costs can mot be fictitiously eor arti-

ficially created by the taxpayer as & means of tax

avoidance.”

We believe amd so hold therefore that the currency value
of money or the purchasing power of the peso at the time of ac-
quisition and of disposal should het be taken into considers~
tion im the computation of gains or losses of petitieners im -
the expropriation of their property.

The mext question to be resolved is - vhen should this
taxsble income be deemed effective fer taxation purposes? In
other words; in what taxable year is the income derived from
expropriation of potitiom preperty actually te be imcluded
in gross inoome? '

Petitioners contend that the income they derived from the
expropriation should be deemed received either im 1948, follow-
ing the acerual method or i 19!;9. vhen they became entitled
te receive the income and in fact actually received more tham
25% of the total amount as initial payment for the expropriated
property.

On the other hand, respondent contends that the total
amount awvarded to the petitioners as just compensation for the
property expropriated should be treated as income for the year

1950, on the groumnd that the Court entered the final decree ia

Ko
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the expropriation proceedings in 1950 and it was actually im
that year that petitioners received the final amount to com-
plete the $94,305.75 awvarded, Besides, according te respondent,
the petitioners should met be allowed te change their method of
accounting without previous permission from the Collector of
Internal Revenus.

Ist us review the salient facts of the case pertiment te
this issue. Expropriation proceedings were started on February
25, 1948, The depesit of P156,960,00 covering the provisiomal
price of the whole property imvolved was mmde om March 4, 1948,
and pursuant to the order of the Court of First Instamce of
Pampanga, the petitioners withdrew the sum eof P34,580,00 which
pertained to pot:ltiou_trﬂ on January 27, 1949. The Court eof
First Instance of Pmngg handed dowm its decision on the ex-
propriation proceedings on November 29, 1949. Oa Jamuary 9,
1950, the joint petition of waiver and compromise was filed by
the govermment aud the property owmers includimg the petitioners
herein, The balance of the award im the smount of P59,785.75
was received by the petitioners sometime in January, 1950.

The pertinent rules regarding the period when income is
te be reported is found in sections 38 amd 39 of the Netional
Internal Revemue Code, which state as follows:

"See, 38, General rule.,~ Ths met income shall
be c emputed upen the taxpayer's annual accomnting
period (fiscal year or calendar year, as the case

may be) in accordance with the methods of accounting

regularly employed in keeping the books of such tax-
payer; but if no such method of accounting has been
employed, or if the method employed does not refleect
the true income, the computation shall be made in
aecordance with such method as im the epinion eof

the Gollector of Intermal Revenus does clearly re-
flect the income, If the taxpayer's amnual account-
ing period is other than a fiseal year, as defined
in sec, 8,, or if the taxpayer has no annual account-

"
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ing peried, or dees not keep the books, or if the tax-
payer is an individual, the met income shall be com-
puted on the basis of the calendar year.®

"Sec. 39. Period im which items of gross im-
come ineluded.- The amount of all items of gross
income shall be included in the gross income of the

taxable year in which received by the taxpayer,
unless, under methods of accounting permitted under

38, amy such amounts are te be properly accmtod
as of g different period. x x x x x

‘/i:; the foregoimg provisions we note that the income is
determined gemerally according te the methods of accounting
gemerally followed by the taxpayer. In the implementation ef
the aforecited section 38, it is provided im section 168 of
Revenue Regulations We. 2 (Income Tax Regulations, published
February 10, 1940, 39 0.G. 325) the taxpayer may mot change
from one accounting period to amother without previous permis~
sion of the Collector of Intermal Revemue,

According te the recerds of the Bureau of Intermal Revenue,
the income tax returns ef the petitioners have beem filed om the
basis of actual receipts and disbursements, otherwise referred
to as the "cash basis" system of accounting., Hemce, in view of
the aforecited rules; the petitioner may met be allewed te change
from the "cash baais" method to amother, Under p.ﬁ.tion'nrn
method of reporting income the gain from the expropriation im
this case, would therefore be subject te income tax in 1950, the
year it vas actually realiszed or received by them, Of course we
observe that a portion of the price was received in 1949. As-

* suming grguende that this may be consldered in determining the
existence of a gein, we find that there was no gaia in fact im
that year, as the amount ef P34,580.00 them received was mot
even sufficient to cover the cost or basis of the property ex-
propriated which was found to be $45,011.75. The amount re-
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ceived in 1949 was & mere return of s capital (Fisher v. Tri-
nidad, 1922, 43 Fhil,, 973).

Moregver, ve agree with respondent that the better rule to
follow im condemngtion proceedings 1s to consider the income
tmbhhthmthﬂonrhﬁund its fingl decree om the
expropriation proceedings,

‘ *The profits of an sward by the City of New

Yerk for property comdemned together with interest

on the award, comstituted taxable inecome, The

profit and the interest are taxable im the year

the Court emtered the final decree wherein it fixed

the amount which the taxpeyer received.” (Baltimere

and Ohio Railroad Ce. v. Cemm,, 29 BTA 368; Joha J,

Bliss, 27 BTA 803; U,S. Trust 00. of New Nork v,

Anderson 65 Yed, 24 575)

In this particular cese therefore, since ths decree of the Court
in the expropriation becams fimal in 1950, the gain realised
therefrom should be deemed realiged in 1950 amd taxable fer
such yu.r.'

In the assessment nov im review, the respendent impesed the
50% surcharge provided for im gection 72 of the Tax Code, The
petitioners have pratested to this imposition em the ground that
they acted im good faith and without willful inmtent te file a
false or wrengful income tay returh. The petitioners claim they
did mot ineclude the items involved herein i their inceme tax
returns for the calemdar year 1950 or that ef the prier years,
iz their homest belief that the income was mot taxable comsider—
ing that the same was derived from expreopristion, ar invelumtary
act, and that the income tax was them already takem imto account
in the determimatiom of the "just compemsation® paid te them by
the government, Furthermere, petitioners that they

were exempt under the Military Bases Agreemsnt.' Ve belisve that
there conld set have been a deliBerate or willful imtemt on the

£3
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part of the petitioners to defraud the govermment of its re-
venues, by concealing the income derived from the expropriation
of their property, considering the publicity attendant to such
expropriation procesdings. | Finding that the petitioners acted
in good faith and without imtemt to defraud the govermment, om
grounds of equity, we believe and so hold that the 50% surcharge
may mot be impesed upon the petitioners.

In fine, we are of the opinion and s0 hold, that this Court
has jurisdiction to hear and determine this case; that the gain
derived by the petitiemers from the expropriation of their pre-
perty constituted taxable income and ae such taxable as a capital
gain; and that the said gain was, under the circumstances herein,
taxable im 1950 vhen it was realized. ‘jﬁ'ﬂlm, the evidence of
this case do mot warrant the imposition ef the 50% surcharge.

FOR ALL THE FORZGOING, we find and so hold that the assess-
ment of the respondemt should be as it is hereby modified amd the
_ petitioners are hereby required to pay the sum of £5,654.00 as
deflciency income tax, with costs against the petiticners.

S0 ORDERED, |

Magila, August 31, 1955.




