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D E C I S I 0 N 

C. I . A. CASE NO . 2509 

This is an appeal by petitioner from the deci ­

sion of respondent Commissioner of Customs dated 

January 12, 1975 , declaring the lighter "Pasigan II" 

forfeited in favor of the governoent , modifying 

the decision of the Collector of Customs dated 

January 20 , 1970, whi ch earlier imposed upon peti ­

tioner an administrative fine of YlO , OOO.OO for 

alleged violation of Sections 906 and 907 , in rela ­

tion to Sectio~ 2521 , of the Tariff and Customs Code 

of the Philippines , after finding on board said 

lighter 9~- cases of untaxed blue seal Fortune ciga­

rettes. 

There is no dispute as to the facts of this 

case . The records and pleadingi of this case 

show that sometime on May 6 , 1970 , the tugboat 

"Marinero" left Limay , Bataan towing lighters 

"Pasigan II" and "Pasigan IV" for Bacolod City, 

loaded with fertilizers , arriving at the Port of 

Bacolod City on Ma y 10, 1970. After unloading 

said fertilizers for ab out fifteen (15 ) days at 

Bacolod City , the tugboat and lighters proceeded 

to Cotabato arriving thereat on May 29 , 1970. 

These two lighters "Pasigan II" and "Pasigan IV" 

were thereafter towed by another launch , th e 

"Marinero" of a certain Pablo Co, of the Comart 
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Warehouse to a place on the Cotabato river to 

load corn in bulk. The loading of the afore-

mentioned bulk of corn was done under the super­

vision of Mr . Pablo Co who was the consignee of 

the corn and owner of the said Comart Warehouse . 

Mr. Pablo Co was also the charterer of the lighter 

"Pasigan II", which is owned by the Philippine 

Reparations Commission and the petitioner here­

in is the end user thereof. (pp. 5-l~T.s.n. 

Hearing of November 17, 1978; see also Exhs. "E" 

and "E-1 11 pp. 58- 59, CTA. rec., respectively.) 

It also appears from the Certificate of Ownership 

and Certificate of Philippine Register of the 

said lighter "Pasigan II" that it has a tonnage 

of 309.88 gross tons and 299.65 net tons. (Exhs. 

"E" and "E-1 11 ibid.) '--
After loading the bulk of corn on the afore­

said lighters, the said tugboat towed said lighters 

"Pasigan II" and "Pasigan lV", from Cotabato 

bound for Manila on June 3, 1970. Enroute, at 

about 10:30 P.M. of June 10, 1970, while nearing 

Manila Bay and cruising somewhere in the vicinity 

of Caballo Island, near Corregidor, a combined 

element of Philippine Coast Guard and Custom 

Police intercepted the aforesaid tugboat and 
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lighters and brought the same to Pier 8, North 

Harbor in Manila. Upon inspection the following 

day, there was discovered on board the "Pasigan II" 

94t cases of blue seal Fortune cigarettes, each case 

contained 50 cartons. 

Consequently, the crew members were investi­

gated and an Administrative Case VV-562/70 (Customs 

Case, No. 71-13) was instituted against the tugboat 

"Marinero" and lighters "Pasigan II" and "Pasigan 

lV" for violation of Sections 906 and 907, in rela-

tion to Section 2521 of the Tariff and Customs Code. 

Consequently, the lighter "Pasigan II" was impounded. 

Subsequently, however, the said lighter was released 

after the end-user, petitioner herein, executed a 

surety bond in favor of the government to guarantee 

the payment of fines, expenses and costs and/or 

guarantee the production and turnover of said lighter 

to the proper authorities whenever required in con­

nection with the outcome of the case. 

After the administrative hearing, the Collec­

tor of Customs rendered a decision dated January 30, 

1970, imposing an administrative fine in the amount 

of PlO,OOO.OO against the lighter "Pasigan II" under 

Section 2521 of the Tariff and Customs Code. 

Uns~tisfied by the decision of the Collector 

of Customs, the government appealed to the Commis-

sioner of Customs, who, on January 12, 1973, ren­

dered a decision modifying the decision of the 
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Collector of Customs by decreeing that the lighter 

"Pasigan II'' be forfeited in favor of the government, 

pursuant to the provisions of Section 2530 (b) of the 

Tariff and Customs Code. 

From the decision of the Commissioner of Customs, 

petitioner appealed to the Court of Tax Appeals on 

April 12, 1973 . Petitioner presented only one wit­

ness, one Antonio B. Magtibay, and several exhibits 

were admitted as evidence of petitioner, after which 

petitioner rested its case. On the other hand, res­

pondent rested his case by submitting the same for 

decision on the basis of pleadings and the Customs 

record . 

The only issue in this case is whether or not 

the lighter ''Pasigan II" is subject to forfeiture 

for violation of Section 2530 (b) of the Tariff and 

Customs Code, or only for an administrative fine as 

provided in Sections 906 and 907, in relation to 

Section 2521 of the same Code, which provision of 

law read as follows: 

SEC . 906 . Reg~ir~mgnt gf Man~fgst in 
Coastwise Trade . - Manifests shall be required 
for cargo and passengers transported from one 
place or port in the Philippines to another 
only when one or both of such places is a port 
of entry. 

SEC . 907 . Manifest Required Upon .DeQ£rture 
from Port of Entry. - Prior to departure from a 
port of entry, the master of a vessel licensed 
for the coastwise trade shall make out and subs­
cribe duplicate manifests of the whole of the 
cargo and all of the passengers taken on board 
such vessels , specifying in the cargo manifests 
the marks and numbers of packages, the port of 

I 
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destination , and names of the consignee , toge ­
ther with such further information as may be 
required , and in the passenger ma ni fests , the 
name , sex , age , residence , port of embarkation , 
and destination of all passengers , t ogether with 
such further i nformation as may be required . He 
deliver such manifests to the Collector , or other 
customs officials duly authorized , before whom 
he shall swear to the best of his knowledge and 
belief , in respect to the cargo manifests , that 
the goods therein described , if foreign , were 
imported legally and that the duties , taxes and 
other charges thereon have been paid or secured , 
and in respect to the passenger manifests , that 
the information therein contained is true and 
correct as to all passengers taken on board . 
Thereupon , the s:a id Collector , or customs offi­
cial , shall certify the same on the manifests , 
the original of which he shall return to the 
master with a permit specifying thereon , gene­
rally , the lading on board such vessel , and 
authorizing him to proceed to his port of desti ­
nation , retaining the duplicates . 

SEC . 2521. t,ailure _iQ_SuQ.Q.l.Y..B.§..guisi te Ma ­
nifests . - If any vessel or aircraft enters or 
departs from a port of entry without submitting 
the proper manifests to the customs authorities , 
or shall enter or depart conveying unmanifested 
cargo other than as stated in the next preceding 
section here of , such vessel ~ or aircraft shall be 
fined in a sum not exceeding ten thousand pesos . 

The same fine shall be imposed upon any ar­
riving or departing vessel or aircraft if the 
master or pilot in command shall fail to deliver 
or mail to the Auditor General a true copy of 
the manifest of the incoming or outgoing cargo , 
as required by law . 

SEC . 2530 . Property Subject to Forfeiture 
Under Tariff and Customs Law. - Any vessel or 
aircraft , cargo articles and other objects shall , 
under the following conditions be subject to 
forfeiture : 

X X X X X X X X X 

(b) Any vessel engaging in the coastwise 
trade which shall have on board any article of 
foreign growth , product or manufacture in excess 
of the amount necessary for sea stores , without 
such article having been properly entered or 
legally imported . 

( 
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Apparently , petitioner admits that the lighter 

"Pasigan II" violated Sections 906 and 907 in rela ­

tion to Section 2521 of the Tariff and Customs Code 

because at the time of the apprehension , said lighter 

was loaded with contraband items consisting of 94t 

cases of blue seal Fortune cigarettes . However , 

petitioner claims that the correct penalty to be 

imposed against the lighter "Pasigan II" should mere­

ly be an administrative fine and not forfeiture . 

(see Prayer portion of petitioner ' s memorandum , p . 

89 , CIA rec . ) This assertion is predicated on the 

claim that "Pasigan II" was chartered by one Mr . 

Pabl o Co for the purpose of loading and transporting 

corn , and that such loading and transporting thereof 

was under the direct supervision of said charterer , 

and such , it had no previous knowledge of the load­

ing of said contraband goods (blue seal Fortune 

c igarettes) on board the "Pasigan II" . On the other 

hand , respondent insists that the correct penalty 

should be the forfeiture of the lighter , as provided 

for in Section 2530 (b) , of the Tariff and Customs 

Code . 

We agree with petitioner ' s contention that the 

correct penalty to be imposed against the lighter 

"Pasigan II" should only be an administrative fine 

and not forfeiture . As can be gleaned from the 

/~ 
)I /I 
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records of the case , the vessel was chartered by 

one Pablo Co , (pp . 5 & 6 , t . s . n ~ Hearings of May 24 , 

1977 and November 17 , 1978 , respectively; ~ee also 

Decision, Collector of Customs , January 20 , 1970.) 

and the loading of the bulk of corn at his Comart 

Warehouse was directly under his supervision . There 

is nothing appearing in the records which will show 

that petitioner had any previous knowledge that the 

said contraband goods were to be loaded in the lighter 

"Pasigan II" . On the contrary , the evidence points 

to the fact that petitioner had exerted utmost effort 

to stop any and all smuggling activities , as shown 

by its own rules and regulations (Exh . "D" , p. 21 , 

Customs rec . ) , and there was no evidence purportedly 

showing that the officers and crew members were in-

volved in the smuggling of the subject contraband 

cigarettes . We think that in order to justify the 

forfeiture of a vessel , it must be shown that the 

owner or the end user of the vessel had a previous 

knowledge of the illegal use of its vessel . While 

it is true that an action for forfeiture is consi-

dered an action in ~' this , however , does not 

mean that the vessel can be forfeited , notwith­

standing the innocence or lack of knowledge of the 

owner or end user of the wrongful use of its vessel . 

Besides , it appears that the lighter "Pasigan II" 

has only a tonnage of 309 . 88 gross tons and 299.65 

net tons , and as such , it could not be the subject 

of forfeiture pursuant to paragraphs (a) and (b) 

of Section 2530 of the Tariff and Customs 
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Code because under the said provisions of law, 

only vessels which are not common carriers of 

less than thirty (30) tons capacity used unlaw­

fully or illegally in the importation and expor­

tation, or in conveying and/or transporting of 

contraband or smuggled articles can be the sub-
of 

jectjforfei ture. 

In the case of Pitao Lim Eng vs. The Commis­

sioner of Customs, CTA Case No. 2859, Au~ust 29, 

1977, this Court held: 

"It seems logical to presume that the 
reason why there is such a proviso exempting 
common carriers from forfeiture is to pro­
tect the innocent owners thereof when such 
carriers are used as conveyances for smug­
gling purposes, ostensibly without their 
actual knowledge, and to safeguard the in­
terest of the riding public by preventing 
the tonnage reduction of vessels employed 
in the maritime service and engaged in the 
transport of passengers and cargo on account 
of possible forfeiture . We believe that a 
vessel, which was chartered common carrier, 
cannot be legally forfeited if there was 
lack of knowledge of the owner of the ille­
gal use of his vessel. For would it not be 
clearly unjust if, notwithstanding that there 
is no evidence of the owner ' s participation 
in the illegal act or knowledge of the ille­
gal use of his vessel, the said vessel will 
still be forfeited to the Government? The 
injustice will be much more real if the ves­
sel that he owns , which may perhaps costs 
hundreds of thousands or even millions of 
pesos, will be forfeited due merely to the 
act of a commuter or passenger, or the cap­
tain or crew members of said vessel , of car­
rying and loading on the vessel prohibited 
articles for either importation or exporta­
tion purposes. 

"One will clearly note that from the 
evidence and record of this case, the owner 
of the vessel in question never was a privy 
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to the illegal act of exporting the refined 
sugar which was loaded by the charterer, Has­
sinan. Moreover, it must be observed that the 
charter party in question is not one of "af­
freightment", wherein the actual owner of a 
vessel is responsible to, and is in control 
of the loading and the carriage of the goods 
to their places of consignment.(Reed v. U.S., 
591.) Under this situation, the owner can, 
therefore, supervise the loading of the cargo 
and can have the means of knowing the cargoes 
being loaded on his ship and can readily pre­
vent the loading thereon of of prohibited or 
contraband goods. It may then be presumed that 
the carrying on the vessel of any prohibited 
goods under the "affreightment" kind of a char­
ter party (U.S. v. HVoslef, N.Y., 35 S. Ct.459, 
460, 237 U.S. 1, 59 L. Ed. 813, cited in 6 W&P 
679; Reed vs. U.S., QQ. ~it.) is with the know­
ledge of the owners. And, consequently, the 
vessel can then be subj ect to forfeiture. How­
ever, like in the case at bar, where under the 
terms of the charter party,the exclusive pos­
session, command, and navigation of the ship 
is in the charterer, who is clothed with the 
character of ownership (Reed vs. U.S., ibid.), 
and who has been given the sole power and con­
trol of the voyage, or service contemplated 
(Aird vs. Weyenhaueuser S.S. Co., 169 F 2d 606, 
611), or under the charterer' s account in a con­
tract otherwise known as "mercantile lease" 
(The New York, 93 F 496, 497), then any wrong­
ful act that may be committed by the charterer, 
like in the exportation of illegal cargo in 
this case, should be the responsibility of the 
charterer alone. And the illegal act of expor­
ting illegal sugar cargo should not work to the 
prejudice and jeopardy of the actual owner as 
he was placed in no position to know any com­
mission of said wrongful act, such as the loa­
ding of illegal or contraband goods, or the use 
of the vessel for any other unlawful purpose. 
If the cargo vessel under the kind of charter 
party known as "mercantile lease" should be 
subject to forfeiture, it would indeed create 
a great injustice to the innocent owner. While 
it may be conceded that an action of forfeiture 
against a vessel is considered an action in rem, 
this does not mean that the carrier can simply 
be libelled, notwithstanding the lack of know­
ledge or the innocence of the owner of the wrong­
ful use of his vessel. For if this will be so, 
then hardly anyone engaged in transportation bu­
siness will take the risk by placing his ship or 
common carrier available for charter party, a 

-~ 

r I I~ 
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very common business activity in the mercan­
tile world. This will indirectly constitute 
a restraint on trade. We rather think that 
in order to justify the forfeiture of the ves­
sel, which as a matter of principle is strong­
ly construed against the Government (Farm Im­
plement & Machinery Co., vs. Comm. of Customs, 
CTA Case No. 260, Feb. 4, 1957), the forfeiture 
should have a direct or an indirect relation to 
the actual knowledge of the owner of the illegal 
use of his vessel. For if he previously knew 
of the illegal or wrongful use of his vessel, 
the owner would then be an accomplice after the 
fact if it will be committed by another like a 
charterer. Stated otherwise, it would indeed 
be harsh, excessive and arbitrary to subject a 
common carrier, inherently used as a public 
conveyance for public transportation service, 
to forfeiture just because it happened to be 
under lease and specially in a charter party 
of a kind where the management, control and 
supervision of the vessel in question was com­
pletely in the hands of the charterer. And 
without the intention of being repetitious, it 
would,indeed, be a sorrowful state of affairs 
where the real owner has no means of control 
or of knowing the illegal acts that may be com­
mitted by the charterer with respect to the 
vessel until later, as what actually happened 
in this case, and still the vessel will be sub~ 
ject to forfeiture. The owner of the vessel, 
Pitao Lim Eng, or the petitioner herein, came 
to know only of the illegal act of loading and 
exporting the refined sugar to Labuan, Sabah 
only after his vessel was apprehended and the 
said petitioner was investigated by the Phi­
lippine Coast Guard. We do not think that it 
is the intention of Section 2530 (a) to for­
feit the common carrier, under a charter party 
without the knowledge of the illegal use of 
the vessel by the owner. Under these circums­
tances, the provisions of Section 2530(a) of 
the Tariff and Customs Code, which provides 
for the forfeiture of a vessel used in ille­
gal importation and exportation of goods, even 
without the knowledge of the owner of the ves­
sel, becomes, therefore, of doubtful applica­
tion. In a companion provision of Section 2530 
(a), which is Section 2530(k), which similarly 
provided for the forfeiture of conveyances, 
drawn by beasts of burden, or propelled by 
steam or motive ~ower (such as locomotive, 
cars, and trucks), used in the conveyance of 
contraband or smuggled articles, it has been 
held that the forfeiture of these conveyances 
can not, however, be effected if there was no 
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knowledge of the commission of .the unlawful act 
by the owner of such conveyance . (De Leon vs. 
Comm . of Customs, CTA 1942 Jan . 27, 1969.) 
Considering Section 2530(k~ , we are of the opi­
nion that knowledge of the illegal act by the 
owner of the vessel should equally be a condi­
tion sine quanon to the application of Section 
2530(~ffecting the forfeiture thereof . We 
take it that when the proviso in Section 2530(a) of 
the Tariff and Customs Code, as amended by Pre­
sidential Decree No. 34, was written into law, 
it is presumed that right and justice were in­
tended to prevail when the President of the 
Philippines wrote said Presidential Decree 
No . 34, in the exercise of an act akin to his 
legislative authority under Martial Law . (Art. 
10, Civil Code of the Philippines . ) Consequently, 
it would only be right and just that in order 
that any vessel, acquired at tremendous cost of 
hundreds of thousands to millios of pesos, may 
be subject to forfeiture , there is need to cons­
true Section 2530(a) in the light that the ves-
sel can be justifiably forfeited only if there 
is knowledge of the illegal use of the vessel by 
the owner. 

"Considering that what was agreed upon in 
this case is a charter party otherwise known as 
a "mercantile lease", the vessel in question can 
not be subjected to forfeiture without the know­
ledge of the illegal use by the owner of the ves­
sel. There was, however, a violation of the law 
and policy of the State when the refined sugar 
was carried to Labuan, Sabah on board said ves­
sel . There was also a violation of Section 2528 
by diverting the route of the common carrier in 
question to Labuan, Sabah, Malaysia without se­
curing a government permit or clearance for which 
it is liable for a fine. But even for the sake of 
argument that the common carrier in question can 
be forfeitable under Section 2530(a) of the said 
Tariff and Customs Code, this Court had ruled 
that a fine may be imposed instead of forfeiture, 
and not without strong and valid reason. There­
fore, in line with the holding in the case of 
Balmocena vs . Commissioner of Customs, CTA 585, 
promulgated on July 31, 1966, and for violation 
of Section 2528 of the Tariff and Customs Code, 
we hold this vessel liable for a fine of ¥5 ,000. 
Said this Court in the said case of Balmocena vs. 
Commissioner of Customs: 

"Finally, it is argued -

That assuming arguendo that the 
vessel involved is subject to sei 2 ure, 
the respondent Collector of Customs 
committed grave abuse of discretion 
in imposing the penalty of forfeiture 
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instead of a fine considering the 
mitigating circumstances proven by the 
evidence of the claimant-petitioner. 

"At first, this Court entertained serious 
doubt whether or not a fine may be imposed upon 
an offending vessel or aircraft for violation 
of Section 2530 of the Tariff and Customs Code. 
For this reason, an order was issued on Februa­
ry 28, 1966, requiring both parties to submit 
memorandum on the question whether or not a 
fine may be imposed in lieu of forfeiture in 
cases arising under Section 2530 of said Code. 
Both counsel for petitioner and the office of 
the Solicitor General expres the view that 
there is sufficient authority for the imposi­
tion of a fine in lieu of forfeiture, citing 
Sections 2312, 2532 and 2533 of the Tariff and 
Customs Code. 

"Under the old Customs Law, it was express­
ly provided that a fine could be imposed in lieu 
of forfeiture. (Sec. 1365, Adm. Code.) This 
discretionary power to impose a fine in lieu of 
forfeiture was recognized in Venancio Carreon 
Tong Talk v. Comm., C.I.A. No. 135, Nov. 22, 
1956, affd. in G.R. No. L-11947, June 30, 1959, 
58 C.S. 5444. Notwithstanding the failure of 
Congress to re-enact Section 1365 of the Admi­
nistrative Code as part of the new Tariff and 
Customs Code, we agree with the Solicitor Gene­
ral and counsel for petitioner that such dis­
cretionary power still exists. In seizure pro­
ceedings against a vessel or aircraft for vio­
lation of Section 2530 of the Tariff and Customs 
Code, it is no defense that the owner or owners 
had no knowledge of the offense or of the attempt 
to commit the offense charged. It would,therefore, 
be patently unjust, not to say highly arbitrary, 
to order the seizure and forfeiture of an ocean 
liner or an aircraft engaged in international 
trade, which cost millions of pesos, for an ille­
gal act of a member of the crew of the vessel or 
aircraft, or by a mere passenger, without the 
knowledge or consent of the owner or owners of 
the vessel or aircraft. 

ttin this case, it is admitted that the owners 
of the vessel in question, petitioner and his 
wife, had no knowledge of the illegal act of a 
member of the crew of the vessel in surrepti­
tiously loading and concealing the aforesaid 
articles in said vessel; that petitioner, prior 
to the apprehension of the vessel, had issued a 
memorandum instructing the members of the crew 
of the fishing vessel not to load contraband 
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articles in said vessel nor to engage in 
any activity in connection with blue seal 
cigarettes; and that the owner of said con­
traband articles was immediately dismissed 
by petitioner and was subsequently prose­
cuted for violation of the revenue laws. 
In view of these circumstances, we find 
that the imposition of a fine of PlO ,OOO.OO 
in lieu of forfeiture, would be adequate 
penalty. In arriving at this conclusion, 
we have also taken into account the fact 
that the seizure of the vessel and its sub­
sequent impounding by the Bureau of Customs 
resulted in the deterioration thereof and 
caused damages to petitioner in the amount 
of approximately ~0,000.00, according to 
an estimate made by appraisers of said Bu­
reau. 

A similar holding was accordingly repeated in 
the case of Pascual vs. Commissioner of Customs, 
CIA Case No. 1608 promulgated on September 30, 
1969, pertinent portion of which is quoted: 

The "M/B Maria Victoria-P" was declared 
forfeited in favor of the Government pur­
suant to Section 2530(a), (b) and (c) of the 
Tariff and Customs Code which read as fol­
lows: 

X X X X X X X X X 

There is no question that the vessel 
was used in the illegal importation of blue 
seal cigarettes. Consequently, the said ves­
sel is subject to the penalty imposed by 
Section 2530 of the Tariff and Customs Code. 
(C.F. Sharp & Co. vs. Commissioner of Customs, 
G.R. No. L-23803, Feb. 26, 1968.) Considering, 
however, that petitioner, owner of the vessel, 
took all the necessary action to prevent the 
vessel from being used illegally by notifying 
the Philippine Navy of the disappearance of 
this vessel, the penalty of forfeiture appears 
to us excessive. 

The same holding imposing fine was made in the 
case of Manila Star Ferry, Inc. et.al. vs. Comm. 
of Customs, CIA Case Nos . 1837, 1836, 1839, pro­
mulgated on September 30, 1969." 

Accordingly , we find and so hold that petitioner 

is liable only to an administrative fine of PlO,OOO.OO. 

WHEREFORE , the decision of the Commissioner of 

Customs appealed from, ordering the forfeiture of the 
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lighter "Pas iga n II" , is hereby modified . 

Petitioner Pasig Stevedoring Company is here­

by ordered to pay to the Commissioner of Customs 

a fine of P10 , 000 . 00 within thirty (30) days from 

receipt of this decision . 

With costs against petitioner. 

SO ORDERED. 

Quezon City, Iv1etro N anila , November 26 , 1979 . 

I CONCUR: 

AMANTE 
Acting Pre 
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CON~ I f-,NTE C .?;OA~...!UIN 

Associate Judge 


