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Mﬁhnnawﬂnammum
ment for sales tax including surcharge and penslty
in the tetal amount eof »77,238.98 against the Wes-
tern Mindanso Lumber Development Co., Inc. covering i
the peried 19491953,

The salient facts of the case are net disputed
as they have ia fagt been aduitted in the pleadings
or in asnifestations before the Court.

Fetitioner, Western iiindanae Lumber Development
Ce., Inc. is 8 cerporetion organized and existing
under Philippine laws, doing business as & producer
of Philippine kahogany logs and lumber. During the
period from 1949 te 1953 petitioner seld logs and lum= :
bexr te foreign buyers under terms “F.O.B., Philippine a
basis® (e.g. F.O.8, Basilan er Cotsbate,) All the e~
penses incurred from the sawmill te the carrying ves-
sels were borne by the petitioner, but the freight
from the point of loading and insurence charges on
these shipments were paid by the foreign buyers. Pay-
mant Saw the shinments were made scainst letters eof
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credit through local banks. In the belief that these
transactions were met tamable.petitioner did ast peay
any sales tax thereen. After investigation of the
books of the corperstion, the Collecter of Intexrnal
Revenue, on June 29, 1935, assessed the amount of
75,238,598, as sales tex snd surcharpe on its gross
sales of logs and lumber for the peried in question
(Annex A, Petition for Review, p. 31, BIR rec.), dis~
tributed as follows:
'm- mﬁr 1949 co0esvese ¥ B,145,64

,lm YT FY YT 2T IR‘MI‘
" % 298] cscecvess 17,137.71
® ® % 1992 cevecvses 9,797.17

» .
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!ml sales tax “' otottcl. #60,19C,

TOTAL o] DiE e T
TTAL AMOWT D AN

SO SBNTGHOOIRED w
Respondent likewise sought ¢ cellect the suns of

¥ 2,000.00 compromise penalty fn extrajwiicisl settle~
ment of the alleged penal liability of the petitioner
arising from the vislation of the Tax Cede.

In 3 letter dated July 9, 1955, petitioner sub~
mitted i relation te the sbove assessment, the fol-
lowing requests for the consideration of the Cellestor:
(1) that the sssessment for 1949-195C be excluded as
the same had already prescribed; (2) that the demsnd
for Med&-Ws fox the years 1951, 1952
and 1953,/ held in abeysnce wntil cases of similar me-
ture pending before the Court of Tax Appeals are fin-
ally decided; and (3) thet the impesition of the pen-
alty of #2,000.00 be lifted. (Annex B, Petitien for
Review, p. 34, BIR rec.). Respondent, in his letter
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dated Cctober 25, 1955, dealed the above requests and
reiterated his densnd for the peyment eof the assess~
aent (Asnex G, Petition for Review, pp. 33-34, BIR
rec.). ©On December 22, 1955, the herein petition was
filed with this Court t» review the aforementioned
assessaent of sales taxes. X

The sele issue here is whether the sale by pe-
titioner of its logs and lusber o fereign buyers under
teras "f.0.b. Philippine basis" are domestic sales
within the purvisw of section 186 of the Naticaal In-
ternal Revenue Code, and therefure subject te the ¥
sales tax then impesed therein exr are foreign sales
and therefere tax free.

The petitioner contends that its sales made teo
foveign buyers under "f.0.0."° shipping arrangement
from Philippine ports are experts and therefere en-
empt from the tax imposed by section 186 of the Tex
Coda, in view of the repeal by Republic Act Ne. 4,
of the percentage tax oa consignuents abrosd herein~
before imposed by section 187 of the Tax Cede. Peti-
tioner argyues that ia repealing said sestion 187 it
was the intention of Congress te encoursge the axpert
trade and the imposition ef taxes en expert under
f.0.b. shipping arrengemsnt nullifies such legisla-
tive inteat. Fetitioner further claims that the sub~
sequent enactaent of Republic Act Ne. 894 clarified
all doubts of such intention by exespting frea the
said percentage tax all sales te foreign buyers irres-
pestive of shipping arrangements ia regard te the place
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The issue raised and the argumeants advanced are
not new. This Court had eccasion to express its view
on the matter in the case of Misamis Luamber Co., Ine.
v. Collector of Internal Revenue {(Civil Case No, 18424
(C,T.A.) December 1, 1955). In passing upon the na-
ture of the sales transaction effected under "f.o.b."
terms, this Court held that such sales constituted do~
mestic sales which were therefore subject to the sales
tax. Ve cited with approval the decisions of the de-
fun¢t Board of Tax Appeals given in the case of Mars-
man Developuent Co., ve. Collector of Internal Revenue
(B.T.A. Case No. 42, Jupe 7, 1952) and that of the
Misamis Lﬁmber Co., Inc. vs. Collector of Internal Re-
venue (B.T.A. Case No. 97, November 24, 1952) and we
quote from the latter cases

"In the case of Marsman Development

Company v. The Collector of Internal Re-

venue, B, T,A, Case No. 42, we have ruled

that, in shipments based on F.U.B. terms,

the right of ownership is transferred from

the sellexr to’the buyer once and geoods are

placed on board a vessel and we have ¢on-

¢luded that the sale was a domestic sale,
subject to the 5% sales tax. The abeve

cited case is similar to this case at par

with the sole difference that in the former

one, the questilon of the extra~territoriae

lity of the foreign vessel was not raised.*

(Misamis Lumber Co., ILs. vs. Gollector of

Internal Revenue, B.T.A., Case WNo. 97, Nov.

24, 1952,) :

As regards the effect of the repeal of section 187 of
the Tax Code upen the taxability of sales to foreign
buyers, under f.o.b, terms the decision of the Supfﬁme

Court in A, Soriane y Cia vs. Collector of Internal
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Revenue (G.R, de. L-03896, August 31, 1995, &1 0.G,
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consigned abroad passes to» the bu
within the jmuu’.m of the th
ippines, the transsction is domestic
and 1s subject teo the sales tax;
otherwise, the trensaction will be
considered a foreign sale and is eox~
empt from the sales tax
section 106 of the Tax Cede,"
Formillesa, Commentaries en the Nat
Aev. Code, Vol. 11, ppe 729-730)

with respest however to the coapromise penaliy
of $2,000,00 in extra-judicial settlemnt of & penal
lisbility for alleged viclatien of the lax Code, suf-
fise it te say that this Court has ne jurisdiction te
pass upen the astter ner te cempel the taxpayer teo pay
the ssme, considering that by its very nature, 4 com~
premise implies mutual sgreement by the parties (see
Bxifas ve, Collectoxr, .T.A, Lase e, 16, Septender 14,
1958 Jai Alal Corperation ve, Araneta, C.T.A, Case
b-.k“. Myll.. lﬂ&].

WHEREFORE , the petitien for review is heredy dis-
missed and the petiticser ordered Lo pay the sum of
?79,238.958 ae sales tax and surcherge, with cests
against petitioner,

30U ORDEREL,

Manils, Cctober 27, 1996,
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AAALANG MASls

Presiding Judge
I CONCUR:
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Asseclate Judge
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