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LIQUIGAZ PHILIPPINES C.T.A. CASE NO. 8141
CORPORATION,
Petitioner,
Members:
- versus - CASTANEDA, JR.,Chairperson,
CASANOVA, and
MINDARO-GRULLA, .
COMMISSIONER OF INTERNAL Promulgated:
REVENUE,
Respondent.
N i X
D™ "ISITN
CASANOVA, J.:

This Petition for Review, filed on July 29, 2010, seeks the cancellation
and nullification of the Final Decision on Disputed Assessment (FDDA) issued
by the Commissioner of the Bureau of Internal Revenue (BIR) against
petitioner Liquigaz Philippines Corporation for alleged deficiency expanded
withholding tax, withholding tax on compensation and fringe benefit tax for
the year 2005 in the aggregate amount of Twenty Two Million Three Hundred
Eighty Thousand Twenty Five Pesos and 19/100 (P22,380,025.19), inclusive
of interests and compromise penalties.

As culled from the records, the facts of the case are as follows: .
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Petitioner is a corporation duly organized and existing under and by
vir’ “tt lav ~ of tt Philippines, with principal office address at 3/F NOL
Tower, Commerce Avenue, Madrigal Business Park, Alabang, Muntinlupa
City.!

On the other hand, respondent is the Commissioner of the Bureau of
Internal Revenue (BIR), who was duly appointed and is empowered to
perform the duties of her office, including, among others, the power to
decide, cancel and abate tax liabilities pursuant to Section 204(B) of the Tax
Code, as amended by Republic Act (R.A.) No. 8424, otherwise known as the
“Tax Reform Act” (TRA) of 1997.

On July 11, 2006, petitioner received a copy of a Letter of Authority
(LOA) No. 00067824 dated July 4, 2006 issued by the respondent, authorizing
the investigation of all internal revenue taxes of petitioner for taxable year
2005.°

Petitioner received, on April 9, 2008, an undated letter purporting to be
a Notice of Informal Conference as well as the detailed computation of
petitioner’s alleged tax deficiency.’

Petitioner received, on May 28, 2008, a copy of the Preliminary

Assessment Notice (PAN) dated May 20, 2008, together with the attached{a

' Par. 4, Petition for Review, Docket, p. 7.
? Par. 6, Stipulation of Facts, Joint Stipulation of Facts and Issues (JSFI), Docket, Ibid, P. 170.
? Par. 7, Stipulation of Facts, JSFI, Id.



DECISION
CTA CASE NO. 8141
Page 3 of 25

details of alleged discrepancies, for the calendar year ending December 31,
----4
On June 25, 2008, petitioner received a copy of the Formal Letter of
Demand/Formal Assessment Notice and attached details of alleged
discrepancies dated June 16, 2008, covering calendar year ending December
31, 2005.
Petitioner filed its protest relative to the respondent’s Formal Letter of
Demand/Formal Assessment Notice® on July 25, 2008.°
Petitioner submitted, on September 23, 2008, to the respondent the
supporting documents relative to its protest.”
Petitioner received on July 1, 2010 a copy of the assailed FDDA dated
June 28, 2010, covering the tax investigation/audit under LOA No. 00067824
for the calendar year ending December 31, 2005.2
On the basis of the FDDA, which constitutes as a denial of petitioner’s
protest, petitioner filed its Petition for Review before this Court on July 29,
2010, in accordance with the provision of Section 228 of the National Internal
Revenue Code (NIRC) of 1997, which provides:
“SEC. 228. Protesting of Assessment. —
XXX XXX XXX

If the protest is denied in whole or in part, or is not
acted upon within one hundred eighty (180) days fromo‘

* Par. 8, Stipulation of Facts, JSFI, Id., p. 171.
> Par. 9, Stipulation of Facts, JSFL, Id.

® Par. 8, Stipulation of Facts, JSFI, Id.

7 Par. 9, Stipulation of Facts, JSFI, Id.

$ Par. 10, Stipulation of Facts, JSFI, Id.
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submission of documents, the taxpayer adversely affected
by the decision or inaction may appeal to the Court of Tax
Ap; ° within thity ™" "» f n receipt of the said
decision, or from the lapse of the one hundred eighty (180)-
day period; otherwise, the decision shall become final,
executory and demandable.”

In her Answer’ filed on September 6, 2010, respondent interposed the
following Special and Affirmative Defenses:

“6.  Respondent adopts the abovementioned admissions
and denials as part of her special and affirmative
defenses.

7. Respondent belies petitioner’s claim that the Final
Decision on Disputed Assessment (FDDA) issued
against petitioner is null and void because it failed to
state the facts and the law on which it is based.

8. The provision under Section 228 of the National
Internal Revenue Code (NIRC) of 1997, as amended,
mandating that ‘taxpayers shall be informed in writing
of the law and facts on which the assessment is
made; otherwise, the assessment shall be void’ does
not particularly pertain to the FDDA, rather to the
Final Assessment Notice (FAN)/Formal Letter of
Demand issued against taxpayers.

9. Respondent’s FAN/Formal Letter of Demand contain
(sic) the specific details of discrepancies to which
petitioner’s tax deficiencies were computed.

10. The Annex C provided under paragraph 3.1.6 of
Revenue Regulations (RR) 12-99%° is only shown for
purposes of giving a sample illustration and does not
strictly mean that all FDDA issued by the
Commissioner or his authorized representative should
be patterned on the same format. Thus, contrary to
petitioner’s allegations, the subject FDDA hasa_

% Docket, pp. 110-118.

' Implementing the Provisions of the National Internal Revenue Code of 1997 Governing the Rules on
Assessment of National Internal Revenue Taxes, Civil Penalties and Interest and the Extra-judicial
Settlement of a Taxpayer’s Criminal Violation of the Code Through Payment of Suggested
Compromise Penalty.
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NIRC of 1997, as amended and implemented by RR
2-98. Unpaid WT on Salaries of P2,366,836.98 was

sse »d pursuant to Section 80%° & 81 of the NIRC
of 1997, as amended. Unpaid Fringe Benefit Tax of
P7,572,236.16 was assessed pursuant to Section 33’
of the NIRC, as amended and RR 3-9818,

Collection Agent, or duly authorized Treasurer of the city or municipality where the withholding
agent has his legal residence or principal place of business, or where the withholding agent is a
corporation, where the principal office is located.

The taxes deducted and withheld by the withholding agent shall be held as a special fund in trust
for the government until paid to the collecting officers.

The return for final withholding tax shall be filed and the payment made within twenty-five
(5)(sic) days from the close of each calendar quarter, while the return for the creditable
withholding taxes shall be filed and payment made not later than the last day of the month
following the close of the quarter during which withholding was made: Provided, That the
Commissioner, with the approval of the Secretary of Finance, may require these withholding
agents to pay or deposit the taxes deducted or withheld at more frequent intervals when
necessary to protect the interest of the government.

'* Implementing Republic Act No. 8424, “An Act Amending The National Internal Revenue Code, as
Amended” Relative to the Withholding on Income Subject to the Expanded Withholding Tax and
Final Withholding Tax, Withholding of Income Tax on Compensation, Withholding of Creditable
Value-Added Tax and Other Percentage Taxes.

' SEC. 80. Liability for Tax. —

(A) Employer. — The employer shall be liable for the withholding and remittance of the correct
amount of tax required to be deducted and withheld under this Chapter. If the employer fails to
withhold and remit the correct amount of tax as required to be withheld under the provision of
this Chapter, such tax shall be collected from the employer together with the penalties or
additions to the tax otherwise applicable in respect to such failure to withhold and remit.

'6 SEC. 81. Filing of Return and Payment of Taxes Withheld. — Except as the Commissioner otherwise
permits, taxes deducted and withheld by the employer on wages of employees shall be covered by a
return and paid to an unauthorized agent bank, Collection Agent, or the duly authorized Treasurer of
the city or municipality where the employer has his legal residence or principal place of business, or
in case the employer is a corporation, where the principal office is located.

The return shall be filed and the payment made within twenty-five (25) days from the close of each

calendar quarter: Provided, however, That the Commissioner may, with the approval of the Secretary

of Finance, require the employers to pay or deposit the taxes deducted and withheld at more frequent
intervals, in cases where such requirement is deemed necessary to protect the interest of the

Government.

The taxes deducted and withheld by employers shall be held in special fund in trust for the

Government until the same are paid to the said collecting officers.

'"SEC. 33. Special Treatment of Fringe Benefit. —

(A) Imposition of Tax. — A final tax of thirty-four percent (34%) effective January 1, 1998; thirty-
tree percent (33%) effective January 1, 1999; and thirty-two percent (32%) effective January 1,
2000 and thereafter is hereby imposed on the grossed-up monetary value of fringe benefit
furnished or granted to the employee (except rank and file employees as defined herein) by the
employer, whether an individual or a corporation (unless the fringe benefit is required by the
nature of, or necessary to the trade, business or profession of the employer, or when the fringe
benefit is for the convenience or advantage of the employer). The tax herein imposed is payable
by the employer which tax shall be paid in the same manner as provided for under Section 57(A)
of this Code. The grossed-up monetary value of the fringe benefit shall be determined by
dividing the actual monetary value of the fringe benefit by sixty-six percent (66%) effective
January 1, 1998; sixty-seven percent (67%) effective January 1, 1999; and sixty-eight percent
(68%) effective January 1, 2000 and thereafter: Provided, however, That fringe benefit furnished
to employees and taxable under Subsections (B), (C), (D) and (E) of Section 25 shall be taxed alge.
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16. Based on the foregoing, respondent affirms the
validity of her '™ ™ A against petitioner. The Honorable
Supreme Court in the case of Commissioner of
internal Revenue vs. Bank of Philippine Islands'®
states that:

“Tax assessments by tax examiners are
presumed correct and made in good faith. The
taxpayer has the duty to prove otherwise. In
the absence of proof of any irregularities in the
performance of duties, an assessment duly
made by a Bureau of Internal Revenue
examiner and approved by his superior officers
will not be disturbed. All presumptions are
favor of the correctness of tax assessments.”
During trial, the parties presented their pieces of evidence, both
testimonial and documentary, to prove their respective case.
On April 11, 2012, this Court ordered the parties to file their respective
Memorandum, within thirty (30) days from receipt of the said Resolution®.
In a Resolution?! dated June 26, 2012, the case was submitted for
decision, taking into consideration respondent’s Memorandum?? filed on May
15, 2012 and petitioner’s Memorandum?’ filed on May 16, 2012.

The sole issue jointly stipulated by the parties®*, is as follows:

the applicable rates imposed thereat: Provided, further, That the grossed-up value of the fringe
benefit shall be determined by dividing the actual monetary value of the fringe benefit by the
difference between one hundred percent (100%) and the applicable rates of income tax under
Subsections (B), (C), (D) and (E) of Section 25.
XXX.

'® Implementing Section 33 of the National Internal Revenue Code, as Amended by Republic Act No.

8424 Relative to Special Treatment of Fringe Benefits.

" G.R. No. 134062, April 17, 2007.

 Docket, pp. 412-413.

) Ibid, p. 486.

2 Memorandum, Id., pp. 475-482.

5 Memorandum [For the Petitioner], 1d., pp. 414-470.

# Stipulation of Issue, JSFI, I1d., p. 172.
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1. Whether the FDDA issued by the respondent against
the petitioner is valid.

Petitioner maintains that the Final Decision on Disputed Assessment
(FDDA) issued by respondent is null and void for failure to state the facts and
the law on which it is based. Petitioner further argues that respondent only
enumerated the laws and regulations upon which the assessment is allegedly
based but did not explain as to how the figures were arrived at or which of
the arguments raised and supporting documents submitted by the petitioner
in its protest merited her appreciation. Hence, petitioner strongly contends
that the assessment issued is arbitrary since it failed to comply with the
requirements of due process.

Petitioner cites Section 228 of the NIRC of 1997, as amended, and
implemented by Revenue Regulations No. 12-99, which provides:

SEC. 228. Protesting of Assessment—When the

Commissioner or his duly authorized representative finds

that proper taxes should be assessed, he shall first notify the

taxpayer of his findings: xxx

XXX XXX XXX
“The taxpayers shall be informed in writing of the law
and the facts on which the assessment is made; otherwise,
the assessment shall be void.”
XXX XXX XXX

REVENUE REGULATIONS NO. 12-99

SECTION 3. Due Process Requirement in the
Issuance of a Deficiency Tax Assessment.— g

XXX XXX XXX
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6. Rentals
~mi'~ly, petitioner submits that the following should be deducted

from respondent’s deficiency withholding tax assessment on rentals:

[ Enraign rertal reir - ~eament P 1847 372.uu
meeerbizgye e 1 vare e inaiviwuals 2,043,911.99
Foeai |~ 993,283.99

7. Importation Charges

Petitioner claims that amounts recorded in the account “Importation
Charges” actually represent wharfage, arrastre and bank charges paid to the
Bureau of Customs (BOC), which is not subject to income tax. Hence, the
total amount of P43,669,864.25 should not be included as part of the
deficiency EWT computation. *’
8. Purchases of LPG

The alleged discrepancy of £23,245,465.20 on which it is assessed of
deficiency withholding tax corresponds to an adjustment made by petitioner
for an overstatement of its importation.®® As explained, it is petitioner’s
accounting practice “to record all gas importation and local purchases in the
account Cost of Sales (COS). At each month-end, the inventory level is
determined and any changes [are] charged to the account ‘COS-Inventory

Change’ to properly set up the actual cost of sales for the period.” 2,

3 Exhibit “F”, p. 13.

37 Exhibit “F”, p. 13 to 14.
38 Exhibit “F”, p. 14.

3 Exhibit “F”, p. 4.
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Thus, petitioner claims that it should not be liable to the £20,000.00
« npromise penalty for non-filing of alphalist as it filed an Annual
Information Return of Income Taxes Withheld on Compensation and Final
Withholding Taxes (BIR Form No. 1604-CF) with its corresponding Alphalist of
Employees for the taxable year 2005.%

Since petitioner did not specify how much of the salaries account
pertain to “de minimis benefits”, or accrued bonuses and salaries & wages, or
contributions to SSS, Medicare and Pag-ibig Fund, this Court applied the
effective rate suggested by petitioner to the discrepancy found by

respondent’s examiner per FLD, thus:

| S§~'=ri~s per ITR P 5?0929 .515.00
Per p-—h-list 42,921,057.16
| Memrapancy. P 9,318,255.84
1ax ~te 5 40%
Basic withholding T=~ ~~ compensation P 2,300,836.98

Respondent’s FDDA showed petitioner’s basic deficiency withholding
tax on compensation in the same amount of 2,366,836.98.

The Court-commissioned independent CPA, Mr. Antonio O. Maceda, Jr.
of Maceda Farnacio & Co., reported that petitioner was not able to
substantiate the discrepancy found by respondent on petitioner’s withholding
tax liability on compensation®’. Hence, respondent’s assessment for basic
deficiency withholding tax on compensation in the amount of $2,366,836.98

should be upheld. o,

i Exhibits “XXX” and “NXX-2”.
7 Exhibit “ITII”, p. 15.
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Given the foregoing discussion, this Court therefore finds that only the
assessment for deficiency withholding tax on compensation in the amount of
P2,366,836.98 was valid, while the assessment for deficiency expanded
withholding tax and fringe benefit tax should be declared null and void for
failure of respondent to observe due process as provided under Section 228
of the NIRC of 1997, as amended and implemented by Revenue Regulations
No. 12-99.

As mentioned earlier, a careful study of the FDDA issued by
respondent shows that petitioner was not duly informed as how the assailed
assessments were arrived at by the respondent. While it is true that the legal
provisions were indicated in the said FDDA, respondent nonetheless failed to
show the basis for the amounts indicated therein.

Hence, respondent clearly violated Section 228 of the NIRC of 1997, as
amended, as it failed to comply with the requirement set forth in law. Thus,
this Court finds the assessment notice insofar as the assessments on
deficiency expanded withholding tax and fringe benefit tax invalid on the
ground that it failed to state the factual bases on which the assessment on
deficiency expanded withholding tax and fringe benefit tax were made.

While it is true that assessments are prima facie presumed correct and
made in good faith, the taxpayer has the duty of proving otherwise. In the
absence of proof of any irregularities in the performance of official duties, an

assessment duly made by a Bureau of Internal Revenue examiner and g
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approved by his superior will not be disturbed®. However, the same is not

yplicable to the ins*~ 1t ca: since respondent failed to comply with the
requirements of due process under the law, that is, assessments in order to
be valid must have legal and factual bases.

As held in the case of Collector of Internal Revenue vs. Benipayo™,
“assessments should be based on facts and not mere presumptions”.
Applying the foregoing jurisprudence in the instant case, the income tax
deficiency assessment cannot be enforced against petitioner, otherwise, the
Court stands to tax petitioner arbitrarily.

Further, in the case of Commissioner of Internal Revenue vs. Enron
Subic Power Corporatiorr®, to wit:

“"The law requires that the legal and factual

bases of the assessment be stated in the formal

letter of demand and assessment notice. Thus, such

cannot be presumed. Otherwise, the express

provisions of Article 228 of the NIRC and RR No. 12-

99 would be rendered nugatory. The alleged ‘factual

bases’ in the advice, preliminary letter and ‘audit working

papers’ did not suffice. There was no going around the

mandate of the law that the legal and factual bases of the

assessment be stated in writing in the formal letter of

demand accompanying the assessment notice.” (boldfacing

supplied)

Finally, a void assessment cannot give rise to an obligation to pay

deficiency taxes, and it divests the taxing authority of the right to collect

51
them. £

48 Interprovincial Autobus Co., Inc. vs. CIR, 98 Phil. 290; Sy Po vs. CTA, et. al., G.R. No. 81446,
August 18, 1988; Dayrit et. al. vs. Cruz, et. al., L-39910, September 26, 1988.

*G.R. No. L-13656, January 31, 1962, 4 SCRA 182.

% G.R. No. 166387, January 19, 2009.
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As to the compromise penalty charged by respondent against
petitior  in tt  amount of P25,000.00 for the latter’s alle~2d non-filing of
Alphalist of Employees, the same shall be cancelled there being no
compromise agreement between the parties. Moreover, records show that
petitioner actually filed its Annual Information Return of Income Taxes
Withheld on Compensation and Final Withholding Taxes (BIR Form No. 1604-
CF)*? for taxable year 2005 with the corresponding Alphalist of Employees®?,
contrary to respondent’s claim.

WHEREFORE, the Petition for Review is hereby PART. _LY
GRANTED. Accordingly, the assessments for deficiency expanded withholding
tax in the amount of £3,479,426.75 and fringe benefits tax in the amount of
P14,392,572.51 issued by respondent against petitioner for taxable year
2005, both inclusive of interest and compromise penalty is hereby
CANCELLED and WITHDRAWN for being void.

However, the assessment for deficiency withholding tax on
compensation for taxable year 2005 is hereby AFFIRMED with
MODIFICATIONS. Accordingly, petitioner is hereby ORDERED to PAY
respondent the amount of P2,958,546.23, inclusive of the 25% surcharge
imposed under Section 248(A)(3) of the NIRC of 1997, as amended,

computed as follows: 2

*! FMF Development Corporation vs. Commissioner of Internal Revenue, CA-GR SP No. 73973,
February 23, 2004.

*2 Exhibits “XXX” and “XXX-17.

> Exhibit “XXX-2".
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WE CONCUR:

%«»AAC W/

NITO C. CASTANEDA,
Associate Justice

Gt N. Muidom. Gntle
CIF""TO N. MINDARO-GRULLA

Associate Justice

ATTESTATION

I attest that the conclusions in the above Decision were reached in
consultation before the case was assigned to the writer of the opinion of the
Court's Division.

e & QN %{
JUANITO C. CASTANEDA/IR.
Associate Justice
Chairperson, Second Division

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, and the Division
Chairperson’s Attestation, it is hereby certified that the conclusions in the
above Decision were reached in consultation before the case was assigned to
the writer of the opinion of the Court.

L. Oc
ERNESTO D. ACOSTA
Presiding Justice



