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P1,152,022.02 representing excise taxes on the above
importations.15

On Janua 28, 2010, petit _1er fi 1 an adminis ative
claim for refund with respondent CIR for the refund of the
amount of P1,152,022.02, representing its excise tax paid on

October 26, 2009 through the BOC, on the above
importations.16

Due to respondent's inaction and in observance of the
statutory period of two (2) years within which to file a judicial
claim for refund, petitioner filed this instant Petition for
Review on October 26, 2011.

On December 17, 7911, respondent CIR filed her
Answerl” and interposed special and affirmative defenses,
alleging, among others, that petitioner is liable for excise tax
as specified in Section 131 of the NIRC of 1997, as amended
by RA No. 9334 and that petitioner is mandated to present

‘ rt its  dministrative claim ar * such evidence
will be used as basis for the decision of the g asi-judicial
body. However, petitioner failed to present proof that they
have filed an administrative claim for refund with the BOC, as
no record was presented with the BIR. Furthermore,
petitioner { led to present proof whether the excise taxes paid
by petitioner were actually remitted by the BOC to the BIR.

On the other hand, respondent COC filed his
Answer/Comment!® on January 9, 2012, alleging, among
others, that petitioner’s importations are subject to excise
taxes under Section 6 of RA No. 9334 and that PD No. 1590,
granting tax exemptions to petitioner, has been amended by
- A Nos. 8424 : d 9334 to the extent that petitioner’s
importations of cigars and cigarettes, distilled spirits and
wines are now subject to excise taxes.

On January 10, 2012, the Court issued a Notice of Pre-
Trial Conference!?, setting the case for pre-trial on February
16, 2012. Respondent CIR filed her Pre-Trial Brief20 on
January 20, 2012 and Amended Pre-Trial Brief?2! on March 15, L

'* Exhibit “UU”.

' Exhibit “VV”,

" Docket, pp. 192-197.
'® Docket, pp. 208-241.
" Docket, p. 244.

%% Docket, pp. 245-249.
%! Docket, pp. 296-300.
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2012 while respondent COC filed his Pre-Trial Brief?2 on
Febr ary 13, 2012. On the other hand, petitioner filed its Pre-
Trial Brief?3 on February 14, 2012.

On April 4, 2012, the parties f =d their Joint Stipulation
of Facts and Issues?4, which the Court approved in a
Resolution25 dated April 11, 2012.

During trial, 1 itioner presented as witnesses Jonathan
Castillo Lee26, petitioner's Manager-Company Materials
Handling Division, Ma. Evelyn L. Taghap?7, its Manager-Tax
Services Division, and Cheryl V. Capinpin28, petitioner's
Manager-In-flight Materials Purchasing Division, Catering and
In-flight Materials Purchasing Sub-Department.

Thereafter, petitioner filed its Formal Offer of Exhibits
with Motion for Re-marking?® on March 13, 2013 and
Mani station with Supplenr 1tal Formal Offer of Evidences©
on May 21, 2013, submitting Exhibits "A" to "JJJ-1", inclusive
of sub-markings, which were admitted in the Resolution3!
dated July 26, 2013, and Resolution3? dated November 28,
2013.

On September 2, 2013, respondent CIR manifested that
she has no evidence to present.33 Likewise, on October 16,
2013, respondent COC manifested that he will not be
presenting evidence in this case.3* Hence, this Court granted
the arties thirty (30) days from October 16, 2013 or until
November 15, 2013 to file their respective Memorandum.

On November 28, 2013, the case was submitted for
decision35, taking into consideration respondent CIR's
Memorandum?3® filed on November 14, 2013 and petitioner's %

 Docket, pp. 251-255.

3 Docket, pp. 258-268.

* Docket, pp. 478-484.

» Docket, p. 486.

2 Minutes of the hearing held on May 28, 2012, docket, p. 490.

7 Minutes of the hearing held on July 2, 2012, docket, p. 522.

8 Minutes of the hearing held on November 19, 2012, docket, p. 626.
¥ Docket, pp. 663-718.

% Docket, pp. 946-950.

*' Docket, pp. 997-999.

32 Docket, pp. 1106-1108.

3> Minutes of the hearing held on September 2, 2013, docket, p. 1046.
3 Minutes of the hearing held on October 16, 2013, docket, p. 1055.
% Docket, pp. 1106-1108.

%% Docket, pp. 1063-1079.



DECISION
<.« CA NO. 8361
Page 8 of 19

Memorandum?3”? filed on November 15, 201~ Respondent C™C
failed to file his Memorandum despite notice.

The issues3® as stated in the Joint Stipulation of Facts
and Issues are as follows:

"(a) Whether or not petitioner PAL, under its
franchise, Presidential Decree No. 1590, is
EXEMPT from the payment of specific taxes on
all its importations of cigarettes, liquor, and
wine for its catering and commissary supplies
for international consumption;

(b) Whether or not Republic Act No. 9334
amended, modified, or repealed PAL's
exemption under its fra ‘hise, Pres. Decree
No. 1590, from the payment of specific taxes
on all its importations of cigarettes, liquor, and
wine for its catering and commissary supplies
for international consumption,;

(c) Whether or not PAL is entitled to a refund of
the total amount of PHP1,948,175.07 specific
taxes paid wunder protest to respondent
Commissioner of Internal Revenue through the
Commissioner of Customs as follows:

(1) PHP796,153.05 paid on 26 October 2009;
and

(2) PHP1,152,022.02 paid on 26 October 2009

(d) Whether or not PAL has exhausted all
administrative remedies before filing this
Petition.

(e) Whether or not PAL has complied with the
provisions of Section 794 (c) and 229 of the
NIRC of 1997, as amended in the prescriptive %

*7 Docket, pp. 1081-1105.
% Docket, pp. 482-483.






DECISION
CTA CASE NO. 8361
Page 10 of 19

y se, no such
he expiration of
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, owever, That the Commissioner may, even
without a written claim therefor, refund or credit any tax,
where on the face of the return upon which payment was
made, such payment appears clearly to have been
erroneously paid.” (Emphasis supplied)

Based on the foregoing provisions, both the
administrative and judicial claims for refund must be filed
within two years from the date of payment of the tax.

In the instant case, records show that petitioner paid
excise taxes in the amounts of P796,153.05%° and
P1,152,022.024° to the BOC on October 26, 2009. Counting
from October 26, 2009, petitioner had until October 26, 2011
to file its administrative and judicial claims for refund. Clearly,
petitioner's administrative claim for refund filed on January
28, 20104 before respondent CIR and the judicial claim for
refund filed on October 26, 2011 fell within the two-year
prescriptive period.

The Court will now determine whether petitioner is
entitled to a tax refund in the total amount of P1,948,175.07
(P796,153.05 and P1,152,022.02), arising from the payment of
excise taxes on its importation of liquors and wines.

Peti »ner argues, among others, that RA No. 9334 did
not amend or repeal petitioner’s franchise, PD No. 1590,
therefore, it remains exempt from the payment of excise taxes
on all its importations of cigarettes, liquor, and wine
constituting its commissary and catering supplies for
international flight consumption. Section 24 of F ) No. 1590
specifically provides for the requirement to constitute a valid
modification, amendment or repeal of petitioner’s franchise
and RA No. 9334 is not the special law or decree contemplated
by Section "% of PD No. 1590 which would “specifically modify,
amend, or repeal this franchise (PD No. 1590) or any section
or provision thereof.” #

** Exhibit “R”, BOC Official Receipt No. 168546987, docket, p. 952.
“0 Exhibit “LL”, BOC Official Receipt No. 168546926, docket, p. 827.
*! Exhibits “CC” and “VV”.
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Petitioner alleges that it is entitled to the refund sought
having complied with the provisions of Section 13 of PD No.
1590, to wit: (a) it paid the corporate income tax for the years
invol' 1, as well as value-added tax (VAT) for the same years;
(b) the products involved were imported by petitioner for use in
its international flights, as shown in petitioner’s [IDE and
A RIGs, which expressly states that the shipment to be
released will be used “exclusively for international inflight
consumption”; and (c) the commissary and catering supplies
imported are not locally available in reasonable quantity,
quality or price as established by the uncontroverted
testimony of [ itioner’s Manager-In-flight Materials
Purchasing Division, Catering and In-flight Materials
Purchasing Sub-Department, Ms. Cheryl V. Capinpin.

Res ondent CIR counter-argues that Section 131 of the
NIRC ot 1997, as amended by RA No. 9334, expressly
withdrew t : conditional tax exemption granted to petitioner.
A close reading of tt third paragraph of Section 131 of the
NIRC, as amended by RA No. 9334, reveals the unmistakable
intent of Congress to withdraw the conditional tax exemptions
gra 1 to petitioner by employ ;g the clear a1d all-
encompassing phrase “[tlhe provision of any special or general
law to the contrary notwithstanding” in subjecting the
importation of cigars, cigarettes and liquor to excise taxes.

Respondent CIR also contends that assuming that
Section 13 of PD No. 1590 was not amended by RA No. 9334,
petitioner failed to prove that the commissary supplies are not
locally available in reasonable quantity, quality or price.

The issue as to whether Section 13 of PD No. 1590 was
amended by RA No. 9334 is not a novel one.

In a number of cases*? involving the same parties and
issues but different taxable years, this Court has consistently
ruled that RA No. 9334 did not amend or repeal the exemption
granted to petitioner under its franchise, F ) No. 1590,
consequently, petitioner remains to be exempt from payment %

2 CTA EB Case No. 954, January 29, 2014 (CTA Case Nos. 7677, 7685 & 7746), August 24, 2012; CTA
EB Case Nos. 942 & 944, December 9, 2013 (CTA Case No. 7868, June 22, 2012); CTA EB Nos. 928 &
929, October 21, 2013 (CTA Case No. 7843, May 18, 2012); CTA EB Case Nos. 920 & 922, September 9,
2013 (CTA Case Nos. 7665 & 7713, April 17, 2012; CTA Case No. 8153, January 17, 2013, and CTA
Case No. 7935, December 20, 2012.
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created under Republic Act No. 7903, and such other
freeports as may hereafter be established or created by law:
Provided, further, That importations of cigars and cigarettes,
distilled spirits, fermented liquors and wines made directly
by a government-owned and operated duty-free shop, like
the Duty-Free Philippines (DFP), shall be exempted from all
applicable duties only: Provided, still further, That such
articles directly imported by a government-owned and
operated duty-free shop, like the Duty-Free Philippines, shall
be labeled 'duty-free' and 'not for resale': Provided, finally,
That the removal and transfer of tax and duty-free goods,
products, machinery, equipment and other similar articles
other than cigars and cigarettes, distilled spirits, fermented
liquors and wines, from one freeport to another freeport,
shall not be deemed an introduction into the Philippine
customs territory." (Emphasis supplied)

The: 1is nothing in the above-quoted provision which
wot 1 show that the exemptions granted to petitioner under
F™ No. 1590 are already repealed.

In Philippine Airlines, Inc. (PAL) vs. Commissioner of
Internal Revenue and Commissioner of Customs*3, this Court
explained why there was no repeal, to wit:

"While it is true that Section 6 of RA No. 9334 states
the all-encompassing phrase, ..1e provision of any special or
general law to the contrary notwithstanding', such phrase
cannot be considered as an express rc eal of the exemptions
granted under petitioner's franchise because it fails to
identify or designate the acts that are intended to be
repealed. As laws are presumed to be passed with
deliberation and with knowledge of all existing ones on the
subject, it is logical to conclude that in passing a statute, it
is not intended to interfere with or abrogate a former law
relating to the same subject matter, unless the repugnancy
between the two is not only irreconcilable but also clear and
convincing as a result of the language used, or unless the
latter Act fully embraces the ¢« bject matter of the earlier. It
is a cardinal rule in statutory construction that implied
repeals are disfavored and will not be so declared unless the
intent of the legislators is manifest.

Equally noteworthy is the fact that Republic Act [sic]
No. 1590 is a special law, which governs the franchise of
petitioner. Between the provisions under P.D. No. 1590 as
against the provisions under the NIRC of 1997, as amended
by RA No. 9334, which is a general law, the former
necessarily prevails. This is in accordance with the rule that
on a specific matter, the special law shall prevail over the %

“ CTA EB Case Nos. 920 & 922, September 9, 2013 (CTA Case Nos. 7665 & 7713, April 17, 2012).



DECISION
CTA CASE NO. 8361
Page 14 of 19

general law, which shall be resorted to only to supply
deficiencies in the former. In addition, where there are two
statutes, the earlier special and the later general — the
terms of the general broad enough to include the matter
provided for in the special the fact that one is special and
the other is general creates a presumption that the special is
to be considered as remaining an exception to the general,
one as a general law of the land, the other as the law of a
particular case.

Considering respondent's failure to prove that the
exemption granted to petitioner under P.D. No. 1590 was
already repealed by RA No. 9334, the Court shall proceed to
determine whether petitioner is entitled to be refunded of the
amount claimed on the basis of the exemption granted under
its franchise."

Moreover, Section 24 of PD No. 1590 provides:

“Section 24. This franchise, as amended, or any
section or provision hereof may only be modified, amended,
or repealed expressly by a special law or decree that shall
specifically modify, amend, or repeal this franchise or any
section or provision thereof.”

Pursuant to the above provision, petitioner’s franchise is
subject to modification, amendmer or repeal provided that
there is a special law or decree specifically modifying,
amending or repealing PD No. 1590 or any section or provision
thereof.

A careful re 1ling of RA No. 9334 shows that there is
nothing in the said law specifically modifying, amending or

repealing the tax exemption of petitioner under Section 13 of
PD No. 1590.

The Court shall now proceed to determine whether
petitioner is entitled to be refunded of the amount claimed on
the basis of the exemption granted under its franchise.

Section 13 of PD No. 1590 provides as follows:

"SECTION 13. In consideration of the franchise
and rights hereby granted, the grantee shall pay to the
Philippine Government during the life of this franchise
whichever of subsections (a) and (b) hereunder will result in
a lower tax: L
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060548, and VAT Returns*® for the fiscal year ended March 31,
2008 --d March 31, 2009.

The Authority to Release Imported Goods (ATRIGs) issued
by the CIR and a dressed to the COC, provided that "the
shipment to be released at the Port of Manila consisting of the
above described articles, will be wused exclusively for
international inflight consumption".50

To support 1 e claim that the imported alcoholic
products were not locally available in reasonable quantity,
quality, or price, petitioner presented Ms. Cheryl V. Capinpin,
petitioner's Manager-In-flight Materials Purchasing Division,
Catering and In-flight Materials Purchasing Sub-Department,
testifying by way of iadicial Affidavit5! that importing said
alcoholic products was cheaper for petitioner than buying the
products locally.

1 order to corroborate the foregoing testimony, petitioner
submitted in evidence the Table of Comparison Between Cost
of Importing and Cost of Locally Purchasing Commissary and
Catering Supplies52, Sales Invoices issued by foreign
suppliers53, Philippine Wine Merchants Price List for 200754,
200855 and 200956, Duty Free Philippines 2009 Retail Prices®7,
Future Trade International Travel Retail (Airlines) Price List as
of February 200958; Monthly Philippine Dealing System Rates
for the year 2007 to 2010%° and Booking Rates for August
2007 and February 200960,

A perusal of the Table of Comparison Between Cost of
Importing and Cost of Locally Purchasing Commissary and [

8 Exhibits “EEE” and “FFF”.

* Exhibits “GGG-1” to “GGG-4” and “HHH-1” to “HHH-4”.

3% Exhibits “S” to “Z” and “MM” to “SS”.

3 Exhibit “JJJ”.

2 Exhibit “A”.

33 Exhibits “I-27, “J-2”, “K-27, “L-2”, “M-2”, “0-2”, “P-2”, “DD-2”; “EE-2", “FF-2", “GG-2”, “HH-2",
“[[-2” and “JJ-2”.

> Exhibit “B”.

5% Exhibit “B-1".

%6 Exhibit “B-2”.

57 Exhibits “C” and “C-1”.

5% Exhibits “D” and “D-1”.

%% Exhibit “E”.

¢ Exhibits “F” and “F-1”.
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Ca - g Supplies®! shows that the cost of importing liquors is
indeed lower than purchasing them locally.

Petitioner likewise submitted in evidence ..OC Official
Receipt Nos. 16854698762 and 16854692663 and the ATRIGs®%*
issued on various dates for the subject importation of liquors
and wines. The said BOC Official Receipts indicate that on
October 26, 2009, petitioner paid to the BOC the total amount
of P1,948,175.07 "796,153.05 and P1,152,022.02),
representing petitioner's excise tax payable on its importation
of liquors and wines as stated in the ATRIGs.

After a careful evaluation of the evidence adduced by
petitioner, this Court finds that petitioner was able to
substantially prove th : it paid its basic corporate income tax
and value-added tax liabilities for the fiscal year ending March
31, 2008 and March 31, 2009; that the articles imported by
petitioner for its commissary and catering supplies, consisting
of liquors and wines, were intended to be used in its transport
and non-transport operations and other activities incidental
thereto, and that the imported articles were not locally
available at reasonable quantity, quality or price. Thus, the
petitioner fully complied with the requirements of PD No.
1590.

It is true that a claimant has the burden of proof to
establish the factual basis of his or her claim for tax credit or
refund.®5 Tax refunds are in the nature of tax exemptions. As
such, they are regarded as derogation of sovereign authority
and to be construed strictissimi juris against the person or
entity claiming the exemption.t® Nevertheless, in this case,
petitioner was able to discharge such burden of proof. Thus,
the instant claim for refund of petitioner's erroneously paid
excise tax in the amount of P1,948,175.07 should be granted.

the instant Petition for Review is hereby
1gly, respondents are hereby to
ner the total amount of P1,948,175.07,%

¢! Exhibit “A”.

%2 Exhibit “R”.

% Exhibit “LL".

8 Exhibits “S” to “Z” and “MM” to “SS”.

8 Citibank, N.A. vs. Court of Appeals and Commissioner of Internal Revenue, G.R. No. 107434, October
10, 1997.

8 Commissioner of Internal Revenue vs. S .C. Johnson & Son, Inc. and Court of Appeals, G.R. No. 127105,
June 25, 1999.







