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RE"'IRLIC OF THE PHII [PPINES
COURT OF TAX LALS
QUEZON CI1+

PHILIPPINE ACETYIENE CUMPANY,
Htitimr, {

\o
- versus - C.T.A. CASE NQJ)703
THE COMMISSIONER OF INTERNAL . P’

Respondent,
/IECIEIDH SOXS

This is an appesl from a decision of responient,
dated February 20, 1959 (Exh. 1, p. 130, BIR Records),
assessing against petitioner the sum of #4,326,31, as
deficiency sales and advance sales taxes, inefading
surcharge and compromise penalty, for the period
covering July 1955 to June 1956,

Stripped of non-essentials, the facts perilnent |
to the issues raised are as follows:

Petitioner is e domestic corporation engaged in
the manufacture and sale of u:.r'nn’m acetylene geses,
Upon examination of petitioner’s books used in the
operation of its business, respondent diseovered that
the former billed,as sales tax, to its customers the
amount of #45,824,12, but the sales tax it paid on the
basis of its sales tax returns ﬁ: nul; ri?.ﬁ?..ﬁit.(p. 75,
99=1003 123-124, BIN Records.) Based on these find-
ings, respondent, on August 15, 1957, assessed and
desanded from petitiomer the sum of #3,626.47, repre-
senting deficiency sales and advance sales taxes,
plus the sum of ¥200,00, as compromise penalty, u
a total amount of #3,826,47.(pp. 11-12, BIR Records;
par, 2, Fetitionj par. 2, Answer) In reply to the
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demand-letter, petitioner, in a communieation dated
February 5, 1958, stated that pursuant to BIF Ruling
105,02, it was liable for sales tax only in the amount
of #2,194.,65, plus 255 supeharge, which amount it was
villing to settle. However, it contended that it was
not liable for deficieney 'ad“nu sales tax,
 Meanwhile, petitioner paid the amounts of
$2,7%3.30 and $519.53, as deficlency sales tax and -
surcharge and deficiency sdvance sales tex, respeet-
ively.

Subseguent to the promulgetion of our decision
in a similar case between the parties at bar (/hilip-
pine Acetylene Company ws. Silveric Blaquera, Commis-
sioner of Internal Revenue, CTA Case lo. 324, January
10, 1958), respondent redeternined the sales tax due |
from petitioner in aceordspoe with the method of cow=
putation of sales tax adopted by this Court in the
aforesald decision., Consequently, a new demand-letter
was lssued against petitiomer, on February 20, 1999,
for the sum of #4,126,31, as deficlency sales tax
and su:Tharge, plus the further sum of #200.00, as
compromise penalty, or the total amount of #h,326.31,
computed as follows: |

Taxable sales #61k, 624,32
7% tax due therecn - h3,023,70
Less: Amount “r -

Leficienecy es tax due ewewes, g Ul U,
254 surcharge

Total tax due 9350,

less: Anount paid under ﬂ.h.hn.
119770 htod F-lu.nr: Gy

o —
Total tax due - 3008 ¢
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Deficiency :vmi“ulr ;ax
m’ "ﬂ - -
gm tax due & ﬁﬁlmt ble =wee :‘ﬁiii
ompromise ¥
TOTAL ﬂ?ﬂ’m}’- -

(See Exhibdit "1", p. 130,
PIR Records)

Upen peceipt of ssid new demand, petiticner, in
a letter dated NMareh 11, 1959, (Exhibit "W, p. 137,
BIN Records) informed respondent that it could not
pay the amount of #%,126.31, representing d:ﬂ‘nmr
sales tax, in view of their appeal before the Bupreae
Court in the aforementioned CTi Case No. 32k,

Replying to respondent‘'s letter of May 25, 1959
(Exhibit "2", p. 143, BIR Records) insisting on the
ecllection of the sum of #4,326.31, petitioner, in &
letter dated June 8, 1959 (Exhibit "5", p. 148, BIR
Records), reiterated his stand that until his appeal
to the Supreme Court in the said CTA Case %o, 32% is
finally decided, the formuls, adopted by this Court
in the computation of the ssles tax in question, ean-
not be binding on it and requested that the deficiency
assessment be set aside. O(n August 7 and September 15,
1959y respondent again desanded the paysent of the de-
ficleney assessment, Hemece, this appeal, which was
filed on Uctober 16, lﬁﬁ. ind, on November 30,
1962, the Suprene Court rendered its decision in
the said apppaled case (G.R. No. 1~13728), affirm-
ing in totp the decision of this Court.

It must be moted that, in cemputing the sales
tax, petitioner deducted the sum of H.,Gﬁ.#? (which
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should be #1,082,1), a8 per findings and computation
of respondent), representing the cost of caustie soda
used in 1955 to 1956 in purifying the oxygen gas,
from the value of the oxygen gas, pursuant to Sec,
186 of the National Internal Revenue Code, as amended
by Republie Aet No. 2029, However, respondent disal-
lowed this deduction,

The issuves reaised are: (a) Whether the method
used by the respondent in computing the sales tax in
question 1is in confermity with lawj; (b) Whether the
Mt of ¥1,082,13, representing the cost of caustic
soda, is m-num; and (¢) mr the imposition
of #200,00 comprosise penalty is legal.

The rirst issue is no longer debatable., In the
previous case of Fhilippine Acetyleme Company vs.
Silveric Blaquersa, Commissioner of Intermsl Revenue,
Ge He No, i=13728, November 30, 1962, the Supreme
Court held:

i O Someiien, aat shetia b sdzyies

price’, In fact, petiticner w'?:: 1t 1m:...'

muhlhndmmmt that ‘the

-J.y guestion here at issue is whether or not
the petitioner's procedure it in accordance

with law sand the mnrnm-n.l Cire
eulsr lh k31 of Collector of Internal
Heverue,*

"It will be noted that the only difference
between the t\- tln-:l.u or nethods submitted
by the part the inelusion of the tax billed
w7 ﬁtltm to its customers,

perusal of the above figures reveals

tltl-rmhﬂm”-rnrm

customers than what it has actually
plutnth-m:, because in the issuance
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of invoices to its customers, petitioner com-
uted the 7% tax on the basis of the gross sell-
tn; zrit- of ¥1,7934732.97 without first deduct-
herefrom the eost of the raw materials used,
le in its income tax returns, the 7% was eon-
puted on the szount of #1,793,732.97 minus the
value of the rav materials. * s method of come
tation empl by petitioner is certainly not
ir, and not accordance with law and General
Circularshios. 431 and Wo of the Buresu of Inter-
nal Hevenue, Petiticner should not be allowed %o
enrich itself &t the expense of its customers who
wére misled as to the amount of the tax that they
had to m.‘]m this point, the Tax Court aptly

sald;

‘It does not sit well on the lips
of petitioner to emitest the legality of
the assessment which is actually less than
what it had eollected from its custovers,
by way of sales tax. Certalaly, it has
never been the intention of the law and
Gemeral Circulars Nos., %31 and 4Who to
permit taxpayers to cocllect more from
their custosers by of tax and at the
same tize to’ to Covernment the
amount which is even less than what the
Claw ﬂ'm.ltl’.

"It oecurred to us that petitiocner
might be Jjustly required to not the
sun of PlU,B879.03 as assessed respon=
dent, but the sum of #23,333.53, which is
the &iffirtnn- between amount petitioner
eollected from ite customers as tax and the
azount already paid to the Government, on
the ground that petitioner should not be
allowed to enrich itself at the expense
of its customers who were misled as to the
anount of the tax that they hed to pay.
Upon a careful consideration of the matter,
we cannot fipd any legel Jjustification for
requiring a taxpeyer ?nr more than what
the law requires, XeXex-

“Jo mseertain the correet procedure, this
Court locks into the provisicns of General Cir-
eular No. 431 of the a of Interual Nevenue
reading as follows:

‘Gross selling price’ or 'gross wvalue in
money' of the artiecle sold, bartered,
exchanged, or transferred, as the term
is used in the aforementioned sections
of the Netional Internal Kevenue Code,
is the total smcunt of noney or its
equivalent which the purchaser pays to
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the vendor to receive or get the goods.
However, if a menufacturer, producer, or
importer, in fixing the gross selling

price of sn asrticle sold by him, has
included an amount intended to cover

the seles tax ip the gross selling price
of articles, the salas tax zhall be Lased
on the gross selling price less ithe amount
intended Yo cover the tax, if the sans is
pilied t¢ the purchaser as a separale item,
To 1llustrates In case an auvtomobilie deal-
sr fixas the price of an esutomobile at
#2,409.,00 and charges an sdditionmal of
#1207 to cover the sales tax wnieh he bills
as s separete 1tem on the ssles invoice,
the tax of A prescriled in section 189

of the Code (the rete of tax then in

force) shall be imposed on #2,400,°!

*rursuant to the above-quoted provisions
of Gererzl Circuler Fo. H3l, to be excluded as
part of the taxabdle gross ssllicg price of the
artieie, the sgles tex shoulé be billed as & '
separats item in the invoice issued to the cus-
tomers. Apd of course, the *tex' rertioned {n
the Ceneral Cireular Xo. 431 should be the cor-
rect amount of tax as rightly observed by the
Tax Court, 2o, whers the amcunt billed to ihe
custowers i1s not the correct amourt of tax, the
requirexent of the cirecnlar is not fulfilled as
in this cose where the vaiue of the rav mater-
ials used was not dedncted from the totai gross
selling price of the cxygen apd scetylene gases
scld before billing the tax to Lhe custoaers.-x-x
(BIR RAulimg 10%.02, Oet. 30, 195G; Im$. Rev,
Bull., Yol. 1, lo. 11)

*General Circuwler Neo. #0 of the Juresa of
- Internsl Reverue provides that "unless bllled
to the purehsaser as separate items in the ip-
voice, the amount intsnded to cover the s:les
tax shall bde considered as part of the gross
selling price of the articles sold, and deduction
thereof will nol be allcowed, )

*Conforaubly tc the provisions of Inter-
pal Hevenue Code and Cenaeral Circulars Meoa,
#31 end W40 already teretofore reproduced,the
coaputation employed by respondent is the
correct one." ‘
Respondent's disallowance of the claimed de-
~duetion of #1,082,13, representing the cost of eaustic

soda, is proper. It appears in efidence that when
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purchased by petitioner, the csustic soda in ques~
tion was already a finished product, and was used
during the period from July 1955 to June 1956, that
is, before Hepublie Act le, 202%, anending Seection
186 of the Tax Code, tock effect on June 22, 1957,
This law can not be given a retrosctive effect, The
Supreme Court, in the case of Facific (xygen and Ace-
tylene Co., V. Commissioner of Internal Revenue, G. K.
Noe L-J.??m, April 30' 1“" held:s
“xxx x There iy nothing in that statute
to indicate that tmmtt-uﬂntru-
tive effect, Like other statutes
ws opmh nnpntiuln thr

ty
s Serialaturs To glve totsomective
effect is declared or may be

ve' Pose ““‘a‘"‘mﬁ"‘s Comatssioner of
. ’ .
S0giress 56 Ocbe Hoe 3o pe WeON T

,/ The imposition of $200,00 compromise penalty
can not be sustalned. The cases (Collector of In-
ternal Revenue v, Ellen ¥Woed MeGrathqEllen Vood
MeGrath v, Collector of Internal Hevenue, et al.,
Gofle Hose L=12710 & 12721, Yebruary 28, 1961; and
Cellector of Internal Revenue v, University of Vi-
sayss,y GoF. lo. 1l=135%%, Resclution dated OJetober
30, 1964), cited by respondent to justify Lhe impos~
ition and collectlion of compromise penslty, are in-
applicable to the presemt cass. In the case st bar,
unlike in the cited cases and contrary to the claim
of the respondent, the imposition ef penalty is
squarely put in issue, We believe that the doctrine
enunciated in the earlier cases of Ullada v, Court
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of Tax Appeals, G.R., No. L-8878, July 2%, 1957;
Collector of Internal Revenue v, University of dto,
Tomas, 0., R. N08.1=1127% & 11280, Bovember 28, 1958;
and Collectar v, Pedro Bautista et al., G.R. No,
1~122%9, May 27, 1999, holding the imposition of the
penalty 1ll=2z51 and unmsuthorised, is eontrclling.

It appearing that petitioner hes already paid
the svm of #:19.°3 as gerittoney edvaner gales tax,
this amount, together with the 220,,.7C eompromise
penalty, or a tetal of #719.53, should bp deducted
from the swcunt of #4,326,31, leaving a bslance of
F3,606.7F still due the Government,

FEEMTISES € ﬁﬂ]bahtb, Juagmeri is here¢by ren-
dered brdcriug the petiticner tc pay the res;oncent
the sum of ¥3,606.78, az deficiency sales tax, in-
cludia; surébarxe, for the pericd from July 195%%
to June 1995, with eests mgeinst phe petitiocacr.

80 ORPREED,

Quegzor City, Septesber 20, 196%.
oPfL0 D. WEYES, BR.
P gidina Judge
WE CONCUR;s

ROMAN =, UMALI
Associate Judge

/) s P

sscclate Jtdge
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