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DPECISION

This is an appeal from the decision of respond-
ent hﬂldtqg petitioner liable for deficieney inecome
taxes in the total amount of #29,343.9% for the yesars
1946 to 1951, inclusive of 50§ surcharge imposed for
the years 1946 so 1949,

Petitioner i3 a oco-owner with his slster, Julia
Ynza, of three sugar cane haciendas in Negros Oeci-
dental wiileh were managed and administered by Atty.
Hugo P. Redriguez during the years 1946 to 1950. It
was the adninistrstor who possessed greater knowledge
of the facts and figures of the farming business
(Exhibit -39, p. 247, CTA rec.)j handled and eon-
trolled the funds; and reported the recelpts and dis-
bursements of the haclendas to thﬁ bookkeeper, who
was appointed by petitioner and his sister, And
about the only participation of the owners of the
haciendas was %o receive remittances from time to
time (1d. at p. 246). In December, 1950, petitioner,
losing trust in the administmtor, dismissed him end
filed an action before the Court of First Instance
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of Manila to compel the latter to render an ac-
eounting of his administration and teo reimbdburse to
petitioner (plaintiff therein) whatever amount
might be due him as co-owner of the heeiendas.
Judgment huving been rendered by the Court of l'i.ut'
Instance in favor of petitioner (plaintiff therein),
both parties appealed to the Court of Appeals whieh
dismissed the complaint,

During the pendesney of the appeal before the
Court of Appeals, respondent Collector (now Commis-
sioner) of Internal Revenue ordered the investiga-
tion of petitioner's income tax liabilitics for the
years 1946 to 1951, Revenue Examiner Benjamin P,
Joven, in his report dated January 7, 195% (Exhibit
36, pps 159-161, HIA reec.), determined that there
 were muMu of income and overstatements eof
expenses in petitioner's returns for 1946 and 1948,
which were prepared and filed by the sdministrator,
Atty, Wago P, Rodriguez, on Pebruary 26, 19%7 and
February 26, 1949, respectively; and that petitioner
falled to file income tax returns for the years 1947
and 19%9, Actuslly, s return for the year 19%9 was
prepared and flled by the adminmistrator on Marech 24,
1950, Hence, Revenue Examiner Joven recommended the
assessment of income tax deficlencies for the years
1946 %0 1951 and the imposition of the 507 freud
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penslty for the years 1946 to 1949, In this con-
nection, it must De stated that in the verification
of pouuomr'c income tax 1iadility for 1946 to
1949, Revenus Examiner Joven took into account thn
finaneial statements and different schedules of ac-
eounts prepared by independent Certified Public Ao-
countants, C. Miller & Co, and 5. B, Agudo, which
were sumﬂod to the Court of Appeals as exhibits
(Exhibit 36, p. 161, BIR rec.).

On the basis of the Examiner's report, respond-
ent issued doflciency income tax assessment notices
against petitioner for the years 1948 to 1951 in the
aggregate amount of #22,135.58 (Exhibits 16, 21, 28
and 35, pp. 108, 1317, 138 & 197, BIR rec.), which
'nqtic-a wvere received by petitiomer on Uectober 12,
195% (p. 269, CTA rec.). Later, petitioner requested
for a detalled expilanation ef the assessments, whieh
explana tion was given to hinm.

On February 15, 1955, petitioner received the
deficiency income tax assessments fer 19% and 1947
in the respective amounts of I:,Bﬁl.'ﬁ and #%,356,.87
(Bxhibits 8 and 2, pp. 91 & 99, BIR rec.).

In his subsequent letters, petitioner claimed
that his tax liabilities for 1946 to 1949, if any,
have already prescribed under Seetion 331 of the Tax
Code, and that the disallowed items in the returns
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for 1950 and 1951 are deductidle under Section 30
of the same Code, Conseguently, he reguested for the
withdrawal of the deficiency assessments, vhich re-
quest was denied by respondent, From this denial,
petitioner appealed to us on August 16, 1956,
The issues ralised by the parties for our con-
sideration are as follows:
l, Whether or not the right of re-
spondent %o assess and ¢ollect
tie income tax deficiencles for
the years 1946 to 1949 has al-
ready preseribed; and
2. Whether or not the expenses
claimed by petiticner in his
tax returns for 1950 and 1951
are deductidble from his gross
inconme.

. As pregards the firgt issue, respondent contends
that the alleged substantial underdeclaration of ine
come and overdeeclaration of expenses in the tax re-
turns in question indicste frand with intent teo evade
the payment of tax on the part of petitioner, There
being fraud, it is argued that respondent has tea
(10) years from the discovery of the fraud within
whieh tu‘u;atan the deflciencies, whieh ten (10) years
had not yet expired at the time of the assessments.
Consequently, it is suggested to us that his right %o
assess the same has not preseribed.

is afore-stated, the deficiency assessments for
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1946 %o 194 were based upon the report of Revenue
Examiner Jovan, who took into eonsideration the fi-
nancial stalements and different schedules of asccounts
prepared by €, Miller & Co., and 8, B, Agudo. But, as
stated by the Court of Appeals in its decision in .!nu
vi, Aodriguez, CA-U,A. No. 11301-8%, “the finding of
Agudo 1s not rellable" (See Hxhibit B-39, p. 250, CTA
¥90.). . Gince thelir basis is not relisble, it logical-
iy foliows that the assessments for 1946 to 19%9 are
equally not reliables If the examinstion of the
Revenue Agent in arriving at his conclusions 1s clear-
1y erronsous and the figures resulting from this in-
vestigation were accepted by the Comsissioner in Qe-~
termining the defleiency, the deflclency must fail
(pps 156-157, Mertens, law of Federal In'cme Taxation,
Vel. 9, glting J. Paul Blandon, 32 BTA 285; Encch A.
Usborn, T.,C. Memo-Op. Dkt 35932 (1953); Bright Star
Battery Co. (New York) T.0, Memo-Op. Dkt, 2351 (19%4)).
By analogy, & deficlieney, which 1s based upon unre-
1isble figures of a Revenus Examiner, must also fall.
This being se, the respondent's charge of fraud aris-
inz from the alleged petitioner's understatements eof
income and overstatements of expenses cannot be sus-
tained,

There being no fraud, respondent's right to
assess the deficiencies for the years 1946, 1948 and
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1949 should have been avalled of vithin five years
from the filing of the returns (See. 331, N,.I.R.C.).
And 4t appearing that these three returns were filasd
on February 26, 1947, Pebruary 26, 1949 and Mareh
2%, 1959, respectively, and the deficlency assessment
esorresponding to the year 1946 was recaived on Feb-
rary 15, 1959 and thoss for 1948 and 1949 on October
12, 195%, we find that the respondent has assessed
the deficiencies for 196 and 1948 beyond thae five-
yosr period provided for by law. Conseguently, his
" pight to assess and collect the deficiencies for 1946
and 1948 has preseribedl. Howaever, he has assessed
the ﬂ-fleim; for 1949 within the gtatutory perled.
Farthermore, petitioner fand to file a re~-
turn for his 1947 income. Under Sectlon 332(a) of

the Tax Code, respondent had a right to assess the
deficiency for the sald year vwithin tem (10) years
after the discovery of the omission on January 7, 195%.
Since the deficlency assessment for 1947 was received
on Febraary 15, 1955, 1t is obvious that the right to
assess the uid deficiency has not preseribed, And
in view of this ﬂ.nﬁim; that the deficiency for 1947
was seasonably assessed, we are constrained to affirm
this assessment, including the 50% surcharge (Jee Sec.
72, Tax Code), notwith:ctanding the faot that the same
iz based upon the unreliable finaneial stntements and
sehedules of acceunts of 5, B, Agudo. Petitioner's
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fallure to file the corresponding return has de-
prived us of better data for determining the correct
ampunt of tax due from petitioner for the Sax year
1947,

Finally, with rcqpoet to the deficiency assess-
moﬁt for 1949, we are equally compelled to withhold
approval of the same. It must be moted that respond-
ent made this assessment on the belief that no re-
turn for 1949 was filed, As it turned out that a re-

turn was so filed, the deficiency assessmsnt for said
tax year cannot be sustained as against the return.
Consaquently, the income tax due from petitioner
should be as reported in his return for 1949,

We will now come to the second issue.

Petitioner contends that the expenses claimed
but disallowed by respondent in his income tax returns
for 1950 and 1951 are allowable deductions from gross
income pursuant te Section 30(a)(l) of the Tax Cede.

| The disallowed items are as follows:

1250
Unaunthorized payment ........ #%,250.00
Tractor's exXpense® ..ssccecovs 1,32"-21

Agricultural and miscella-

NEOUS @XPENSOE seeescscase ié;iéi;ié
1221

Tragtor's @XpeNnBe® cescecscss B 631‘90

182

P aa



DECISIOH =
Coeleiie CASE Bo. 3@

-8-

liigcellianeous expenses seees ¥ 521,60
Other maintenance expense ..

The 1tem of #s,270,00, claimed as loss deduc-
tion, represents the payment of a loan obtailned by -
petitioner during the war from Dofia losario Montilla
Vda. de Abello, It is contended on behalf of peti-
tioner that the payment for the loan should, under
the Ballantyne Seale, be only #250,00. 8Since the ad-
ministrator pedld »4,250 more, the said amount is une
authorized payment and 1s a deductible loss. is
found by the Court of Appesls, petitioner hus no
valid reason te complain, for the creditor merely
exsrelgaed her discretion to sollect this amount in
pursuanece of an agreement with petitioner (Ses Ex~-
bibit B39, p. 241, CTA pee.). Therefora, there is
no loss, and the sum of #4,250,00 is not deductible
from gross 1income.

- With respect to the items representing trae-
tor's expenses for the years 1950 and 1951 in the
respective amounts of #1,32%.2) and #631.00 and
agriealtural and miscellaneous expenses for 1950 in
the sum of P527.3%, thoy are dedugtible expenses from
the gross i.come for the same were expended for re--
pair of tractor, gsasoline, strandesol, oll, modll-
erude, seedling, stationery, and wages of the trac-
tor driver and assistant, These dlsbursements were
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duly recorded in the books of petitioner and lLacked

up by supporting documents., It is obvious that they

wers getual ordinary andi necessary expenses imcurred

in the business of petitioner and hence are dedustible.
Finally, the item "ﬂulhmu expenses"” 1n

the amount of #521,60 represents living exsenses in

the house in Haclenda Nervion and the item “other

maintenance expense“ amounting to P210.45 was in-
curred for the repair of house and bridge. Living
expenses are personal oxpnnic- which are not dodnetlilo.
The £ the residential house
and bridge are not allowable as they partake of the
nature of personal expenseg) (5ee 4 Herten's Federal
Income Taxation, p. 19, See, E%-lﬂlﬁx

In sum, considering the above findings, the de-

ficiency income tax assessment of petitioner for the
years 19%7, 1950 and 1951 should be computed as fol-

lovs)

. 1947
Ket income as per investigation ... FEE,WS.H
D“n@t bersona “ﬂpttm ssssseen e Y tut"-f 2 O .

Amount of income subjeet to tax ... E2 :
Tu dua m.mn tsacscessasnsesssce ¥ "‘ »
Plus 5“ SUrCeharge ..c:ccssveevcce
Defliclency income TAX .cvevescccee

1230

Net income per retulfftl seccevecssese !29 D?B 11
Add: Unauthorized payment ,ceceses :
HOt INCOMB c.cevevesoscccosnnssnns l':

Legs1 ?.r'o!‘l mm esaeo0ssn .
Net taxable InCOME ..cccvcrsessone
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Tax due thereon .ccosscssscsnssns P 7’1?7.00

lLess: Tax already paid and _
15808808 ,..ce0cvevccnnes v o

Deflciency income tax .sccccvense 2L

1271

et ilncome as per return .ceesceees
Adds Miscellanecus expense.$521.60

Other maintenance exp._210.00
Heb InCOM® coscescssscscencscsnss
Deduet personal exemption ....cese
Het taxable Income ..cescvecssnses
Tax due Lhereon ..cecscevcsscscnns
Lesz: Tax already palid and

sessed

Raveogosntassttee

as
D“lﬂim,’ income taX ccescecccccs

WIEREFORE, the deoision of the respondent should
be, as it is hereby, modified. Petitioner is ordered
to pay the total amount of P5,948.87 as deficiency in-
come taxes for the years 19%7, 1950 snd 1951, plus the
statutery delinquency penalties thereon. Wwithout pro-
nouncement as to costs.

50 UHDERED,

¥anila, May 31, 1963.

1 COUNCUR 4

ROMAN M, UMALI
Associate Judge
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